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Protecting women’s rights to property is an important aspect in promoting
sustainable development, an agenda being championed by governments both
at national and international level including the Non-governmental
organisations (NGOs) throughout the world. This chapter seeks to set out
the development in Malaysia where the Adat Perpatih practices have been
incorporated into the Syariah Enactments to promote protection of property
rights of women on divorce. The customary practice that is the focus of this
chapter is the practice of dividing jointly acquired matrimonial property
(harta sepencarian) during the subsistence of a marriage where the women
is assured her rightful share upon divorce or on the death of the spouse. This
case study is presented to provide a useful model for the Muslims and others
to develop their customary practices which may promote access to property
rights for women to overcome the shortcomings in the legal system.

 Adat Perpatih, matrilineal custom, jointly acquired matrimonial
property, women’s property rights

Women’s economic empowerment is essential in promoting equality
and serves as a precondition for sustainable development and pro-
poor growth. Women’s economic empowerment may be achieved by
creating equal access and control over economic resources and
opportunities that may to a certain extent eliminate structural gender
inequalities. Women’s access to land and property is central to
women’s economic empowerment, as land serves as a base for food



production and income generation, as collateral for credit and as a
means of holding savings for the future. Land is also a social asset
that is crucial for cultural identity, political power and participation
in decision making. Women’s equal access to land is a human rights
issue. It also has other positive impact such as reducing domestic
violence.1 Agricultural production and food security also increase
when women are granted tenure security.2

Jacobson and Sen noted, development policymakers have,
historically, paid greater attention to women’s reproductive roles than
to their productive roles.3 This emphasis has tended to direct resources
for women in developing countries disproportionately into family
planning instead of support for women’s economic or productive
roles or for environmental protection.4

There are various developments at the international level to
promote access to women’s right to property.5 It is interesting to note
that many communities in the world do have various customary
practices that incorporate principles of rights to property for women.
However, very often these customary principles are neglected as
customary law is not subject to a legislative process. Thus, efforts to
improve women’s rights to land begin with interpretation of the
customary law of the particular community that practices it. Women’s
access to land in customary law is important and can be developed
to provide:6

– Support to women’s groups or organisations advocating
gender equality within customary systems,

– Support change agents such as religious leaders, both men
and women, who question discriminatory norms. This can
be done through dialogue or by providing forum for these
change agents to reach a larger audience.

– Promoting, through dialogue, women’s participation in
bodies responsible for interpreting customary law.

It is clear that laws alone are not enough to secure women’s access
to land. The effectiveness of laws depends on awareness about them,
the ability to invoke them, and the extent to which cultural norms
and traditions are preferred, practiced and followed instead of formal

laws. Customary laws to a great extent are valuable resources that
need to be tapped to help promote access to property rights for
women.

This article sets out the evolution of the Adat Perpatih customary
practice to provide protection to women’s property rights in Malaysia
where such customary practice is seamed into the Syariah law. Adat
Perpatih that has been assimilated with Islamic law has great influence
on the socio-cultural, political and economic activities where disputes
are resolved harmoniously in line with the Islamic principles.

The term adat refers to Malay customary rituals and regimes that are
characterised by the influence of mutual and religious beliefs from
the diverse ethnic groups in Malaysia. Adat is passed down from one
generation to another as traditional practices. Adat also refers to
unwritten traditional code regulating social, political and economical
as well as maritime laws. There are predominantly two types of adat
practiced by the Malay Muslim community which are Adat Perpatih
and Adat Temenggong.

Adat Perpatih, is a matrilineal system, at present practiced by a
group of Malays from the state of Negeri Sembilan.7 The uniqueness
of Adat Perpatih, is that women enjoy central position and privileges
in comparison to men. Inheritance, titles and family name are passed
down to the next generations through female lineage. Designation
of such important areas which traditionally fall under the domain of
men being the more superior of the two, to women has drawn critics.
Understanding of the psyche of the Minangkabau community is the
key to the understanding of these customary practices and their
underlying rationale. Many have failed to realize that the womenfolk
in Minangkabau community shoulder the greater proportion of the
responsibilities of managing family land and tend to carry out
intensive agricultural activities as men are expected to venture out of
their homeland (merantau) in search of additional income and wealth
for the family.

Early observers interpreted these features of Negeri Sembilan’s
social system as evidence of a “primitive matriarchy.”8 Various British



accounts containing valuable (but highly unsystematic) information
on the area appeared in the early 1800s.9 In subsequent decades many
essays were published on Negeri Sembilan’s early political history
and on numerous aspects of what came to be known as “customary
law”.10 Since the 1950s there has been continued interest in Negeri
Sembilan’s political and legal institutions, in addition, and of greater
relevance here, the 1950s witnessed the initial phase of
anthropological research in Negeri Sembilan and the earliest
contributions to a now voluminous corpus of ethnographic material
that includes the writings of Josselin de Jong, Swift, Lewis, Abdul
Kahar bin Bador, A. Wahab Alwee, Nordin Selat, Khadijah Haji
Muhamed, and Stivens. 11 The works of de Josselin de Jong, Swift,
Lewis, and A.Wahab Alwee are among the best-known contributions
to the literature on Negeri Sembilan and are most pertinent to the
research on adat Perpatih.

The following perbilangan or poetical stanza succinctly sets out
the exhalted position of women in Adat Perpatih.

A Decorated box
The radiant pillar of ancestral home
The center where the threads of the fish net meet
Splendour in the village
Decoration in the State
The position of women is exhalted in the adat perpatih

community and the men is required to protect womenfolk. All
married men were regarded by their immediate in-laws as outsiders,
certainly at the beginning of their residence among them, but to
some extent throughout their settlement within the in-laws’
compounds.12 These aspects of married men’s social and their legal
standing are claimed through their wives’. They are often referred as
orang dagang, that is the males who have married into a particular
compound, lineage, or clan.

A summary overview of the relations of authority linking in-
marrying males with their wives’ kin can be gleaned from numerous
customary sayings or poetic stanzas (perbilangan) collected prior to
and just after the turn of the century.13 One such perbilangan is loosely
translated as follows:

The married man must go, when he is bid,

And halt, when he is forbid.

When we receive a man as a bridegroom,

If he is strong he shall be our champion;

If a fool, he will be ordered about

To invite guests distant and collect guests near;

Clever, and we’ll invite his counsel;

Learned, and we’ll ask his prayers;

Rich, and we’ll use his gold.

If lame, he shall scare chicken;

If blind, he shall pound the mortar;

If deaf, he shall fire our salutes.

If you enter a byre, low;

If you enter a goat’s pen, bleat;

Follow the customs of your wife’s family.

When you tread the soil of a country and live beneath its sky,

Follow the customs of that country.

A bridegroom among his bride’s relations

Is like a cucumber among durian fruit:

If he rolls against them, he is hurt,

And he is hurt, if they roll against him.

Caldecott14

The matrilineal system provides distinct advantages for women. They
enjoy high social status in the family and are heirs of the property,
including land. Women are caretakers of land and family wealth.15

Women have played important roles in leadership as mothers,
breadwinners, and keepers of their families and clans. The survival
of any tribe’s depends on her and her survival is dependant on the
ownership of land. Without land, she may not live in health and
peace, therefore, directly the outcome would be no tribes or race can
survive and neither can they practice their customary rights.16

Although Islam may be known for its tendency to favor men,
the Minangkabau are prized among anthropologists because
ownership of a family’s property be it the homes or paddy fields will



be passed down the female line. The idea that the senior woman of
the household is depicted by the proverb, “the center where the
threads of the fish net meet” evokes the image of this woman as hostess
to the many guests that flow into her house for the life cycle
ceremonies she and the women of her lineage organize. Because the
ceremonies are so public, sometimes with most of the village
attending, it is easy to see how through ceremonial activities women
knit the threads of the village social tapestry.  Women do this on a
regular basis, not just in staging their own ceremonies but through
helping one another. 17

When a man divorces his wife, the women from the Adat Perpatih
custom can continue living in the ancestral home and carry out the
domestic activities and responsibilities, sometimes taking on the
masculine role of cutting trees, sewing and building houses in addition
to caring for the elders and children and providing food. Women are
the key in the success in maintaining peace in the village or keeping
the family intact.18

The Adat Perpatih promotes and enhances the concept of
custodian in the context of family law. Both in the Civil and Islamic
law, it is the duty and obligation of the mother and her maternal
family to assist in bringing up the children. The role of father and
his paternal family is to provide financial assistance. Therefore, both
Adat Perpatih and Islam emphasises the role of woman as daughter,
wife and mother.

The personal tie to the mother is expressed in the proverb below  
The emotional meaning of this tie is evident not just in this proverb
but in the many lamentations for the mother sung on the village
stage by female bards during the entertainment part of village
ceremonies.  

“If my dear mother is at home

My worries are over.

When I am sad, she soothes my heart.

When I need her, she gives advice.

—Without her I am nothing.

With whom will I talk?

I feel so lost, I can only cry.

It is late, I must hurry home….Oh, Mother.

In accordance with Minangkabau adat, women for instance cannot
be installed as lineage head and bear the title of Datuk. Despite the
important position of women in Minangkabau, there are limits”19

In Minangkabau custom, democracy is based on the proverb, “adat
bersendi syarak, syarak bersendi kitabullah. This simply means that
the customary practice is based on the Islamic religious principles.

For the choice of leaders there were clear standards in place
according to adat”. Thus, despite the women being accorded the
right to inherit ancestral property, they are not installed as lineage
head and bear the title Datuk. Mother of the king becomes the advisor
of the king as stipulated by custom and tradition.20 The kaba or tambo
(legend) provides an understanding on the matrilineal system
originated in the conception that both women and men have equal
role. The kinship system describes that Minangkabau is greatly
democratic and egalitarian in nature as each decision is made based
on deliberation and consensus where the final decision is on the hand
of woman (Bunda Kandung). She renders her sincere service to the
country and establishes an integration of Minangkabau universe as
one whole universe. Besides the king is a strong and wise woman
called Bundo Kanduang. She is an advisor, consultant about
government. There is no political decision without her approval.

Bundo Kanduang is described as a wise woman. In the tambo
Bundo Kanduan serves, it is narrated that woman are leaders with
very strong role in running the government machineries. As a woman,
she demonstrates soothing atmosphere in some meetings not only as
limpapeh rumah nan gadang (the pillar of big and particular house).
In Minangkabau clan the big family not only stay in a big house
under leadership of the Bundo Kanduang, but she also has the same
position as the man, so that her opinions are significantly considered
in policy making by the kingdom.21

Quotation from the following tambo tries to account for a role
that Bundo Kanduang may carry out in making decision at
Pagarruyung kingdom level. Even though Bundo Kanduang serves as



the source of wisdom, but she doesn’t occupy any position in the
power hierarchy. In the term of modern management, she doesn’t
have position in organizational structure, but she is determinant and
controller of power. In modern management, she is an expert having
enormous influence in accomplishing the organizational goal, in this
case, the state’s goal.22 Furthermore, Taufik Abdullah says that even
if Bundo Kanduang doesn’t possess formal power, but her approval is
always required and sought in confirming any decision.23

The tradition is based on the holy Koran as expressed in the
following proverb:

Custom is hinged on the Law

Law is hinged on the Kitab (Al Quran)

Religion prescribes

Custom practices

Religion requires evidence

Custom requires signage

Custom and religion is like bamboo with riverbank

Relying on and supporting each other

The Koran says men will be the leaders but this does not necessary
mean that women are less important. The relationship between
Minangkabau men and women is built upon shared power and
authority in ways that are immediately obvious, but the women must
be given property to ensure they are able to sustain their livelihood
and their children.

It is often said that in a matrilineal society woman hold the upper
hand. It is quite interesting to examine the roles of Minangkabau
women in their society and family. The power of women, their roles
in the society and family and compatibility of their roles with values
of Adat Perpatih are often questioned. Women are given several
privileges compared to men. Minangkabau women in the past held
supremacy in economic activities which centred around their

household.24 There are four areas where women had more influence
compared to men, inheritance of customary land, rule of residence,
descent system and traditional political system. The subsequent
paragraphs will show the relationship between these areas and the
roles of Minangkabau women in their society and family.

Under the adat perpatih system, customary land is referred as ancestral
land, tanah adat and Pusaka. In the past, ancestral lands were used
mainly for subsistence farming and each plot of land is rather small.
Women play the role of custodians in the society. Customary lands
are passed down the female line and on the contrary, men do not
inherit any land. For example, mothers pass on the land to their
daughters, with each receiving an equal share. The pattern of
inheritance can be seen clearly in Diagram 1. As illustrated in the
diagram, in an event where “a family has no female heir, the land
goes to the wife’s nearest female kin”. Despite bearing responsibility
of the land, one does not have full ownership of land. A woman can
only sell her land when she is in dire need of money. However, only
sales within her clan are allowed. Other than land, women also inherit
other harta pusaka such as family heirlooms, family houses, household
goods and other valuables. Therefore, women assume the role of
caretaker in the society as harta pusaka are entrusted in their care to
ensure the continuity of possession.

Women are given the authority to dictate the rule of residence since
the adat perpatih practices matrilocal rule of residence. After marriage,
the man moves from his birth place to his mother-in-law’s place. As
they are removed from their birth place, they are unable to work in
their own family’s land. Therefore they are compelled to work on
their wife’s land. Entrusting the customary land holdings under the
woman’s care means woman have control over means of production.25

Especially since the society was very dependent on the agricultural
sectors in the past. Hence, women also play the role of an ‘employer’
in her family and society.



According to Swift,26 a man’s economic interests are very much
tied up with his place of residence and he must leave it immediately
on divorce. This may well represent a considerable loss to him.
Moreover, returning to his matrilineal kin will be unsatisfactory for
a man who has been a ‘master in his own house’ as he is going to live
in his sister’s house that is headed by his brother in-law. He may find
that his prolonged presence will be regarded as imposition rather
than enjoyment of a legitimate privilege because the use and
ownership of the property has been vested in his sister. Therefore, it
can be concluded that the matrilineal system provides more
protections to women in terms of property rights upon divorce and
this is significant in a strongly rooted peasant society.

Although the woman facilitates the man to work on her land, both
parties still contribute equally to generating income for the family.
The woman is responsible for cooking and providing food while the
man is responsible for providing nafkah. Nafkah is money acquired
by the man for his wife and children to use and this is obligatory.
The cash provided must be sufficient to fulfil the basic family
necessities. Besides providing food, woman is also in-charge of
household chores and fulfilling the needs of her family. A man need
not do anything at his mother-in-law’s home as he is treated as king
and not expected to help in the kitchen. He goes out in search of
wealth and reputation. Thus, the misconception that a woman
dominates the man in a marriage under the adat perpatih is incorrect.27

The women are given additional protection to help her maintain a
decent lifestyle during the subsistence of the marriage and after divorce.

The adat principles confer on the womenfolk an absolute right
and duty to gain custody of children on divorce.28 Hence, the husband
is not liable to support the children with his divorced wife.29 Rationale
being that on divorce of the parents, the children will definitely stay
with the mother. Although for legal and religious purpose his status
as a father is irrevocable, he can only have the children stay with him
occasionally and this can be considered as good as lost custody.30 On
the other hand, Taylor31 observed that with the influence of Islamic

principles on the questions of marriage and divorce, the claims for
maintenance during iddah were made to the Court of Kadi. Although
the conventional rate fixed was small ($6 a month), this was not
unreasonable when considered in conjunction with a system, which
vests so much of the property particularly the sawah (paddy field)
and kampong (village) lands, in the women. Taylor’s manuscript set
out that post-divorce financial claim for support, such as mut’ah and
arrears of maintenance could not be traced in the society of adat
perpatih, since the Islamic law was administered mainly by the kadi
whose jurisdiction had been strictly limited to the questions of
marriage, divorce, and alimony.32 Nevertheless, it can safely be
concluded that with the influence of Islam, Hukum Sharak should
had been made applicable to family affairs except in matters where
the adat strongly prevailed.

In Malaysia, practically in Syariah court, when granting a decree of
divorce or judicial separation, the Court has the power to order the
division of matrimonial property between the parties or to sell such
property and then divide the proceeds of the sale between the parties.
In making such an order, the Court will consider the extent of
contribution made by each party whether in the form of money,
property or effort towards the acquisition of the assets, the debts
incurred by either party for the benefit of both parties and the needs
of the minor children. Where such property is acquired by the sole
effort of one party only, the Court shall consider the extent of
contribution made by the passive party to the welfare of the family,
looking after and caring for the family and the needs of the minor
children.33 Subject to these considerations, the Court may divide the
assets of the proceeds of sale. The Court will generally award the
party who has acquired the property, a bigger share. The Court has
also powers to deal with properties, which are disposed with the
intention of reducing a person’s means to pay maintenance or of
depriving the other party of the rights to the properties.34



Procedurally, if the disposition is still pending, the aggrieved party
may apply to the Court for an injunction to prevent the disposition.
The application can be made when any matrimonial proceeding is
pending, an order for the division of assets (jointly acquired during
the marriage) has been made but not complied with and an order for
the maintenance of a wife or former wife or child has been granted.

The evolution of harta sepencarian from a Malay customary
practice to a Syariah rule incorporated into the state Islamic family
law enactment strengthened the rights of the women. A claim for
harta sepencarian can be brought by a Muslim on divorce during
lifetime or widowhood upon death of spouse. In short, we may
conclude that harta sepencarian provides fair legal distribution of
property which is acquired during the existence of marriage between
husband and wife.35

Harta sepencarian is a distinct Malay adat that evolved from the
Minangkabau custom rather than property inheritance and division
as prescribed by Islamic law. Malay custom and Islamic law was
already evolving harmoniously with the institution of the colonial
rule. Malay law was considered a living law, and, “being a living law
at certain time in a certain place, adat is elastic and adaptable to
social needs”.36

On an everyday basis, the above sets of laws were applied was
selectively but was also rationally-dependent on many factors.
Minangkabau social structure was based on a tribal identity related
to land control, bilateral family units and the fusion of territorial
with maternal genealogical ties. At the centre of this arrangement
was the ownership of tribal land vested in the matrilineal rather than
the patrilineal line.

Closely connected with the norms of female trusteeship over
tribal lands, was also the notion of the harta sepencarian, loosely
translated as jointly acquired matrimonial property. This concept
works on the basis that property acquired during the marriage and
can be ascertained that the property, particularly land was acquired
or opened-up through the joint efforts of the married couple then it
can be considered as harta sepencarian and can be claimed by one
party upon divorce or widowhood.

Under the colonial governance, the decision to recognize harta
sepencarian was first made by the Kathi of Larut at the Perak State
Council Meeting in 1907 and then later by the Committee of Kathis
in Pahang, 1930.37 The idea that property jointly-owned by married
couples can be divided at the point of divorce first came up in formal
litigation in 1884, when the case of Tijah v Mat Ali was heard in the
court of Province Wellesley (part of the Prince of Wales of Island or
Penang).38 In this case, the colonial court ruled that Tijah the
applicant, was not entitled to joint earnings, since Province Wellesley
was governed by English law, which did not have any provision for
such a property division. In 1919, a divorced woman in Perak
succeeded in getting a third of the landed property acquired jointly
during her marriage. The court consulted Raja Chulan of Perak, who
advised that eligibility of claim would not be based on other factors
than proof of work done on the land. Even though the divorce was
brought on because of the wife’s alleged adultery, this did not affect
her claims to the land or the harta sepencarian.39

In the case of Sohor of Suku Batu Hampar, Negri Semibilan 1907,
adultery of a wife said to be not a reason for denying harta sepencarian
at the point of divorce.40 In 1925 in Wan Malaton v Hj. Abdul Samad,
the court awarded half share to the wife even though it was the wife
who had asked for the divorce by redemption or tebus talak, despite
having to return her dowry or mas kahwin.41

It is interesting to note that harta sepencarian was not just
confined to cases involving divorce settlement, but extended to claims
upon death of a spouse.42 A widow or a divorcee was entitled to
obtain from one-third up to half of all jointly-property acquired
during marriage. The principle used was labour and its contribution
to converting the land from a static to a livable, productive resource.
Hence, more than anything else, being Malay at that time whether
in the ethnic or from the gender perspective was that the identity is
tied to land tenure, especially in the state of Negeri Sembilan.43

The customary law of sharing jointly acquired property as
decided in the above cases is not available under Islamic law. However,
it is accepted as a source of law under Syariah in that it constitutes a
customary practice or ‘urf (in Arabic).44 Colonial officials relied on



authoritative Shafie texts such as the Minhaj et Talibin45 as well as on
precedents by Indian-Muslim judges such as Justice Amir Ali and
Justice Tyabji to decide on local disputations, but occasionally finding
that what was practiced locally such as distribution of harta
sepencarian could not be found in these sources.

The Islamic law of inheritance or the hukum faraid contains rules
that are rather different from the adat when it concerns the female
inheritance. Hukum faraid does not recognize division of property
based on the principle of harta sepencarian or the equal division of
estate between male and female heirs. There was pressure from the
territorial chiefs that all property classified as property earned (harta
charian), as distinguished from ancestral property (harta pusaka) must
be devolved according to Hukum Syarak.46 Over time, the rule of
customary land inheritance eventually supplanted the Hukum Syarak,
which also coincided with the decline of the Malay matrilineal family
tradition.

Adat law on marital property was distinguished from Hukum
Syarak, since there was no convergence between Malay and Islam
law then, and it was not considered a deviation either. Divorced
women were able to depend on claims from harta sepencarian to make
out their living outside of marriage, thus making the institution of the
family less dependent upon the presence of males within the household.
In the Minangkabau situation, the care of children was the responsibility
of clan members as a whole rather than something which fell squarely
on the shoulders of the father-mother parental unit.

This can be evidenced by the nature of litigations involving
marriage between the early 1900s and late 1930s, which were usually
centered around property division rather than applications for
maintenance or nafkah from men. Under these circumstances, the
harta sepencarian was keenly contested in divorce settlements, as it
was women’s insurance against failed marriages and widowhood.47

Nevertheless, although family litigations during the colonial era
recognized the validity of harta sepencarian, this notion of rights was
not codified until after the colonial period. Perhaps this was due to
the grey area which harta sepencarian occupied, as it was neither
Islamic nor something that could be codified under the common

law. Hence, the way around this issue was for the courts to seek the
advice of Malay rulers or religious authority whenever disputes around
this arose. It was only in the comprehensive enactment for the
“administration of Muslim law” adopted in almost all states, starting
from 1952 in the state of Selangor that a legal definition for harta
sepencarian found its way into the statute books. It was considered
‘Malay custom’ rather than Islamic. But through the years, harta
sepencarian had become so embedded with Malay-Islamic norms that
it survived as a significant legal concept.

In fact, the adat perpatih custom was incorporated as harta
sepencarian under the State Syariah Enactment. For example the Perak
Administration of Muslim Law Enactment 1965 defines ‘Malay custom’
as being “part of the ‘Adat’ (usage) …and at present in force in the
State known as “Harta Sa-pencarian” and “Belanja Hangus”.48 The
definition of harta sepencarian is spelt out as “the earning of the
property acquired as the result of joint labour of husband and wife
and includes the income derived from capital which is itself the result
of joint labour.” The concept of Harta sepencarian remained an
important component of the Syariah law.

Given that all laws for Muslims were still governed by separate
state governments, there was little power for the federal authority to
intervene in Islamic matters. Islamic law at this time was still
decentralized in scope and feature. In this decentralized phase the
characteristics of Islamic law was one of diversity and plurality and
the central government had little authority over Islam within the
different states. Matters of marriage, divorce, custody and
maintenance were inserted under only a number of sections within
the general law meant for Muslims. Legislation such as the
Administration of Muslim Family Law (Penang) Enactment 1959 had
only 25 sections for marriage and divorce matters out of a total of
172 sections in it. In these early years each state in Malaysia had its
own set of Islamic Family laws (contents of which could often differ
from one state to the other) while their Syariah courts were
administered independently of federal intervention as religious
matters are placed under the exclusive jurisdiction of the State
Authority pursuant to the Federal Constitution.49



In this period Syariah was constructed within the ambit of
English statute law. What is meant by Islamic law was a combination
of laws which included customs as well as modern ideas of progress.50

In effect, when family law was being instituted a form of masculinist
protective ideology influenced and later defined the character of this
early Syariah family law.51 Nevertheless, the evolution of Syariah in
Malaysia took a different path from other nation-states of sizeable
Muslim populations.52

It is interesting to note that the Malay Muslims in Malaysia were
fortunate compared to the global Muslim community as, “the
Islamization of law proceeded more methodically” and that “in the
span of a decade, dozens of new statutes and judicial decisions have
clarified, expanded, and reformulated the law applicable to
Muslims.”53 The rise of Islamic consciousness and politicization saw
the harmonization of various adat laws with the Quranic injunctions
and benefitted the Malays.

Harta Sepencarian, for example was consistently proclaimed by
kadi and ulamas to be in consonant with Hukum Syarak, even though
this tradition was not present in other Muslim societies outside of
the Malay world. By the 1980s, after laws for Muslims (a bulk of
which dealt with family matters) were rationalized and unified to
constitute a single body of personal laws, the focus of attention
naturally revolved around the Muslim family.54

Harta sepencarian or jointly acquired property is the asset of
both parties acquired during marriage and also includes the property
owned by one party before the marriage, but to which there has been
substantial improvements made by the other party or by joint effort
during marriage. Harta sepencarian is also defined as the earnings or
the property acquired as a result of joint labour of the spouses after
marriage and include the income derived from the capital invested
by the spouses.55 Harta sepencarian was recognized under Islamic
law based on the Syariah principle and it can be found in Al-Umm
where Imam Syafii wrote that when a dispute occurs between man
and a woman in regard to articles or household furniture in their
household as a result of their divorce or even though not separated
or both husband and wife die or one of them dies and in the situation

where both husband and wife die or one of the two of them dies a
dispute arises among the heirs on one of the two sides the method
for resolution in all cases are the same.56

In Roberts v. Umi Kalthom,57 Raja Azlan Shah J. (as he then was)
after considering some earlier cases said that principled gleaned from
the cases established that harta sepencarian is a matter of Malay adat
and is applicable only to the case of a divorced spouse during his or
her lifetime; this rule of law is local law which the court must take
judicial notice and it is the duty of the court to propound it.

As orders for harta sepencarian can be made in the Kathis’ courts,
it seems that this custom has been absorbed as principle of Islamic
Law. The Kathis in Malaysia in giving their decisions have referred
to the classical texts such as Ianat-Talibin, Kitab Al-Bajuri and Bulugh
ul-Maram.58 The Ianat-Talibin stated that “If husband and wife
dispute regarding the property in the house whether the dispute arises
after divorce or before and they have no witnesses to support their
claims so that the Court is unable to decide between them on the
evidence, each of them should take oath and the property will then
be divided equally between them.”59

Kitab al-Bajuri stated that “If the two parties dispute about a
property in the possession of one of them the matter will be decided
by the oath of the person in possession but if the property is in the
possession of both of them, both of them should take oath and the
property will be divided equally between them. This applies whether
the property is a carpet which is sat upon or a camel that is ridden or
a house that is occupied.”60

Abi Ishak Ibrahim al-Shirazi’s Al-Muhazzab stated that, if both
of them claim the property in the house or the house which they
occupy but neither of them has witnesses to prove the claim, both of
them should take oath and the property will be divided equally
between them. The Syariah Court appears to have applied the
doctrine of musha’ and this was also the case in Zainuddin v. Anita,61

where the Shariah Board of Appeal laid down the principles that
where husband and wife have contributed to an asset or property
and their contribution cannot be quantified and there is a dispute
between them, then:62



• if there is enough evidence to show what is the contribution
of the plaintiff, then the product of that contribution will
go to him.

• if there is not enough evidence to show the contributions of
each of the parties, they will be asked to take oath. If they
take oath then the property will be divided equally between
them. If both of them refuse to take the oath the property
will still be divided equally between them. If one of them
refuses to take the oath, then the property will go to the
person who has taken oath. If one or both of the parties
have dies, the oath will be taken by the heirs of the deceases
if they make a claim.

• if there is a custom dealing with the case where one of the
parties has contributed more than the other then the agreed
division will follow the custom. If there is no agreement the
division will be as stated in (1) and (2) above.”

In practice where the Kathis have to deal with claim for harta
sepencarian the cases will be decided on the agreement of the parties,
based on the Malay custom. The reason is that the law relating to
harta sepencarian is a law for the time being in force relating to
customary tenure. In this respect the courts appear to have recognized
the Malay custom affecting the tenure of land as being exempted
from the provisions of the Land Codes.63

It is important to note that the jurisdiction of Syariah courts
to grant orders relating to harta sepencarian is provided under the
Islamic law administration enactments of the State. For example
in section 63(1)(b)(iv) of Selangor Enactment states that a Syariah
High Court shall in its civil jurisdiction determine all actions and
proceedings in which all the parties are Muslim and which relate
to the division of and clams to harta sepencarian. The Syariah court
also has power to order the division of any assets acquired by them
during their marriage by their joint efforts, or the sale of any assets
and the division between the parties of the proceed sale when
permitting the pronouncement of talaq or when making an order
of divorce.64 A claim for harta sepencarian can be made when the

parties divorce. Interestingly, the application can also be made when
a husband makes an application to practice polygamy to assist the
women to retain her share before it dissipates.65 The application is
also extended to the woman or man on the death of the spouse
besides the faraid system.66

In Malaysia, practically in the Syariah court, when granting a
decree of divorce or judicial separation, the Court has the power
to order one of the followings, to divide matrimonial property
between the parties; or to sell such property and then divide the
proceeds of the sale between the parties. In making such an order,
the Court will consider the extent of the contribution made by
each party whether in the form of money, property or work towards
the acquisition of the assets, the debts incurred by either party for
the benefit of both parties, and the needs of the minor children. In
the case of Nor Bee v Ahmad Shanusi,67 the Chief Kadhi of Pulau
Pinang, decided that harta sepencarian is recognized under hukum
Syarak based on the principles of life sharing and services provided
by the wife.

Where such property is acquired by the sole effort of one party
only, the Court shall consider the extent of the contribution made
by the other party who did not acquire the property, to the welfare
of the family, looking after and caring for the family and the needs
of the minor children.68 Subject to these considerations, the Court
may divide the assets or the proceeds of sale of the assets. The Court
will generally award the party who acquired the property a bigger
share. The Court has powers to deal with properties which are
disposed off with the intention of reducing a person’s means to pay
maintenance or of depriving the other party of the rights to the
properties.69 Procedurally, if the disposition of any asset is still
pending, the aggrieved party may apply to the Court for an injunction
to prevent such disposition. The application can be made when any
matrimonial proceeding is pending, an order for the division of assets
(jointly acquired during the marriage) has been made but not
complied with and an order for the maintenance of a wife or former
wife or child has been granted.70



The evolution of harta sepencarian, from a Malay Adat rule to a rule
of law of the Syariah is a good example how adat rules were accepted,
adapted and conferred legal recognition to rights of Malay women
to land. One of the important qawa’id fiqhiyyah or legal maxim in
Islam is Article 35 where it was stated that ‘Custom is Arbitrary’ or
‘Custom is authoritative’ or ‘Custom is the basis of judgement’.
Custom has been an important source of reference in Islamic law
where practices of the people whether in their actions or sayings,
regardless of whether they are the general practices of the people or
practices of certain group of people are adopted and accepted.71

Whenever there is a lacuna in the law, jurists has fall back to custom
to solve issues, especially on fiqh.

The origin of the maxim is from the Al-Quran, Surah al-A’raf:199,
which reads, ‘Keep to forgiveness enjoin ‘urf and turn away from the
ignorant.’ Jurists have interpreted the meaning of ‘urf in the above
verse as synonymous with ma’ruf which means that is good. Therefore,
what is good in the custom shall be accepted and adopted by Islam.
It is also from the statement of the Companion, Abdullah ibn Mas‘ud,
that “what the Muslims deem to be good is good in the eyes of God”.

According to Hashim Kamali, the court when adjudicating a
dispute is authorised to base its judgement on custom in matters
that are not regulated by the text, provided that the custom at issue
is predominant among people and is not in conflict with the principles
of the Shari‘ah.72 It is almost universally accepted by the Muslim
jurists that the original rule in transaction is permissibility (alasl fi
al-mu‘amalat al-ibahah)73 unless there is clear specific rule prohibiting
such transaction.

The old adage “Adat is based on Islam, Islam is based on the
holy Koran” is the rhetorical umbrella to bring the two together and
legitimise the continued application of adat principles by the Malay
Muslims. Almost all Malaysian Malays are Muslims74 and Islam is
the official religion enshrined in the Federal Constitution and the
respective States’ Constitution. Tracing back in history, during the
British colonialism, British colonials were faced with difficulties in

defining the term ‘Malay’.75 They were also aware that the Malays in
the Federated Malay States were all Muslims and strongly resisted to
be converted to other religions.76

The evolution of harta sepencarian rule to assist women in seeking
to secure their property rights is something that is laudable. The
Malay adat and Islamic law evolved and the Malay Muslims were
seeking to harmonise the adat pas a syncretic, plural tradition, as
soon as colonial rule was instituted. Malay law was considered a living
law, and, “being a living law at certain time in a certain place, adat is
elastic and adaptable to social needs”.77 It was an amalgamation of
several elements of ‘living laws’, namely the Adat Perpateh, Adat
Temenggong, Indian (Hindu) laws as well as Hukum Syarak (Shara’).78

Recognition of harta sepencarian began from the time of the
colonialists as evidenced by the decision of the Kadi of Larut at the
Perak State Council Meeting in 1907 and then later by the Committee
of Kathis in Pahang, 1930.79

The customary law demonstrated in the cases discussed is not
though not derived from Islamic principles, yet was accepted as a
secondary source of Syariah in that it constitutes a customary practice
or ‘urf (in Arabic).80 Description of inheritance norms among Malays
of the past also showed a deviation from Islamic rules applied today
– for example, in late nineteenth century Perak, it was noted that,
“plantations, houses and padi fields go to daughters…cattle, buffaloes,
goats, elephants are divided into four shares, three to go to sons and
one fourth is devoted to the cost of the funeral feasts…if there is no
land or house, the daughters share in the personal property equally
with the sons”.81 This was because the significant social unit was the
tribe, rather than the nucleated family.82 Colonial officials relied on
authoritative Shafie texts such as the Minhaj et Talibin83 as well as on
precedents by Indian-Muslim judges such as Justice Amir Ali and
Justice Tyabji to decide on local disputations, but occasionally finding
that what was practiced locally such as distribution of harta
sepencarian could not be found in these sources.

Adat law on marital property was distinguished from Hukum
Syarak, since there was no harmonization between Malay and Islamic
law then, and it was not considered a deviation either. There were



other differences too, such as marital rights. The Minangkabau family
was designed for tribal preservation and well-being, making
monogamy a rule while in-marriage among members of the same
tribe was punishable by death in places such as Rembau, Negri
Sembilan.84 Divorced women were able to depend on claims from
harta sepencarian to make out their living, thus making the institution
of the family less dependent upon the presence of males within the
household. In the Minangkabau custom, the care of children was
the responsibility of clan members as a whole rather than something
which fell squarely on the shoulders of the father-mother parental
unit.85

This can be evidenced by the nature of litigations involving
marital disputes between the early 1900s and late 1930s, which were
usually centered around property division rather than applications
for maintenance or nafkah from men. Under these circumstances,
the harta sepencarian was keenly contested in divorce settlements, as
it was women’s insurance against failed marriages and widowhood.
Nevertheless, although family litigations during the colonial era
recognized the validity of harta sepencarian, this notion of rights was
not codified until after the colonial period. Perhaps this was due to
the grey area which harta sepencarian occupied, as it was neither
Islamic nor something that could be codified under the common
law. Hence, the way around this issue was for the courts to seek the
advice of Malay rulers or religious authority whenever disputes around
this arose.

It was only in the comprehensive enactment for the
“administration of Muslim law” adopted in almost all states, starting
from 1952 in the state of Selangor that a legal definition for harta
sepencarian found its way into the statute books. It was considered
‘Malay custom’ rather than Islamic. But through the years, harta
sepencarian had become so embedded with Malay-Islamic norms that
it survived as a significant legacy of Malay legal tradition. In fact,
what was left of Malay custom within Malaysian Islamic law was
reduced to that of the harta sepencarian. For example the Perak
Administration of Muslim Law Enactment 1965 defines ‘Malay custom’
as being “part of the ‘Adat’ (usage) …and at present in force in the

State known as “Harta Sapencarian” and “Belanja Hangus”.86 The
definition of harta sepencarian is spelled out as “the earning of the
property acquired as the result of joint labour of husband and wife
and includes the income derived from capital which is itself the result
of joint labour.” To this day, harta sepencarian has remained as an
important component of Syariah law, and even influencing civil
cases.87

In conclusion both Adat Perpatih and Islamic sources place
considerable emphasis on compassion, loyalty, values of life and
consensual agreement in all matters affecting members of a society
in particular the women. It compliments each other. However, by
virtue of the British colonialists interpretation and modification has
led the practices to be branded as not Syariah compliance by the
Muslim ulamaks. The aspects of Adat that is not compatible and
goes against the teachings of Islam can be modified. Furthermore,
adat itself permits and encourages changes to accommodate the
changing needs of the community in tandem with the socio-economic
development of the country where they are living provided the
changes are beneficial. This is clearly set out in the poetical stanza
(pepatah-petitih/perbilangan):

“Ibu adat muafakat,

Adat menimbulkan yang baik,

Menghilang yang buruk;

Bulat air kerana pembetung,

Bulat manusia kerana muafakat

Hilang adat kerana muafakat”

Adat only keeps the best and throws away what is bad. Adat does not
restrict the people. Instead, it acts as a filter. As it is not a static
system, it will undergo changes in order to adapt to the changes
around the world. It would be a useful exercise for the Muslims all
over the world to identify customary practices that could help
promote and preserve women’s access and right to property. The
evolution of the adat perpatih customary practice to help the divorced



or widowed women to acquire a share from the jointly acquired
property to help the women to continue to enjoy a decent living for
themselves and their children.

Independent title would permit women much greater autonomy
and enhance their choices—to make their own decisions about land
use priorities, to control output, to escape marital conflict, and to
have secure access to a means of earning a living in case of marital
break up or of a spouse’s death.88 In effect, recognition of women’s
“independent” right to land would enhance their security. Women
could also obtain such independent rights within community-based
systems where “use” predominates over titles.

In the state of Negeri Sembilan in Malaysia, Stivens89 said several
of the largest landholders were women. Extensive landholding by
women is, however, quite uncommon; it is generally limited to the
few communities that have matrilineal inheritance patterns or that
combine matrilineage with matrilocality, which is even more
infrequent. Moreover, even in matrilineal and matrilocal
communities, women do not actually own land.90 Such lands are
held communally, rights devolve from mother to daughter, and
individuals have the right to alienate property and dispose of it only
in special circumstances.91

It is important to note, however, that women have not always
passively accepted their lack of land rights. Nor have they let their
inferior economic, political, and social status deter them from
expressing their discontent and demanding their rights. At various
times, they have taken collective action to demand land rights. In
Malaysia in the 1950s, when fundamentalist Muslims challenged the
matrilineal descent system of the community in Adat Perpatih
community in Rembau, a district in Negeri Sembilan, the women
demanded the clan chiefs and their husbands defend their land
rights.92 Hence, the practice is preserved and reinforced as law under
the Syariah Enactments of all the States. The Malaysian model can
provide a useful example to other Muslim countries to assure women’s
access to land and property rights that must not be taken lightly as
women assumes a predominant role in nurturing and educating the
next generation.
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