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A Muslim’s decision to change religion in Malaysia was not an autonomous
one. Faiza J opined that if a person were allowed to renounce Islam without
obtaining declaration from the religious body, it would create chaos and
confusion with the administrative authority managing Islamic affairs, both
Muslim and the non-Muslim communities as a whole. The paper attempts
to look at the issue of right to change religion in Malaysia by firstly examining
the relevant injunctions of the Quran and Sunnah on apostasy and secondly
to discuss provisions in the Federal Constitution, especially the effect of article
121(A) of the Federal Constitution in determining the proper jurisdiction
of the court to solve these matters. The study is a qualitative research where
data collection is done by library research. The data is obtained from related
legal provisions, primarily the Federal Constitution, state enactments of
Malaysia, the Holy Quran, Sunnah, books, and journals, newspapers’ articles,
conference proceedings and Universal Declaration of Human Rights 1948.
Having read through the relevant articles on the Constitution, it was found
that apostasy, or the right to apostate is not clearly provided for in the Federal
Const itut ion. Finally, this  article puts  forward some important
recommendations to improve the law of apostasy in Malaysia.

 Right to change religion, Quran, Sunnah, Federal Constitution

Rights are legal, social, or ethical parameters of freedom or
entitlement; rights are the fundamental normative rules about what
is allowed or owed to people, according to some legal systems, social
convention, or ethical theory (Leif, 2011), while apostate is a term
used by members of a religion or denomination to refer to someone
who has left that religion or denomination, more appropriately



religion Islam. In Islam the term use is irtidaad, literally means ‘to
turn back’ (Siddiqi, 1985). Ridda signifies turning back from Islamic
faith to another religious belief or faith or even to unbelief
(Anawarullah, 2002). The person who is denounced from Islam is
called a murtad. This rejection of Islamic religion and acceptance of
other religion may be done through words or actions or by intention.
Likewise, apostasy does occur when a Muslim declares his conversion
to other religious or non-Islamic religious authority voluntarily.
However, this principle does not apply to one who has been compelled
by force to change his faith. Thus, a person must attain the age
majority, sane and act voluntarily to become an apostate. Smith &
McIntosh (1998) view religion as a set of belief, essentially “an
intensely personal matter”. Thus, belief in a religion is frequently
manifested in acts of worship and demonstrations of belief, usually
in community with others (Ahmad Masum, 2009). The objective of
this paper is to look into the issue of the right to change religion in
Malaysia by examining the concept of freedom of religion in Islam,
Malaysian Constitution as well as under International law
perspectives. It also suggests certain recommendation as to improve
the substantive as well procedural law of apostacy in Malaysia

The Qur’an declares that “there is no compulsion in religion” (Al
Baqarah 2:256), and also the following Qur’anic passage, which was
addressed to the Prophet: ‘Had thy Lord willed, everyone on earth
would have believed. Do you then force people to become believers?’
(Yunus 10: 9). This latter passage is a Meccan text, which was revealed
at an early stage in the beginning of Islam. This was later followed
and confirmed, after the Prophet’s migration to Medina, by former
passage. Thus, freedom of belief has been consistently enunciated as
a norm of the Sha‘riah (asl al-tashri) regardless of time and
circumstance (Rahman, 1995). Therefore every individual is free to
choose the creed he wishes to embrace and it is unlawful to compel
anyone to embrace any religion.

Freedom of religion in its Islamic term implies that non-Muslims
are not compelled to convert to Islam, nor are they hindered from

practicing their faith without fear of, or interference from others
(Kamali, 1997). Ibn Qudamah (1964) has written that it is not
permissible to compel a disbeliever into professing Islam. If, for
example, a non-Muslim citizen (dhimmi) or a person of protected
status (musta’man) is forced to accept Islam, he is not considered a
Muslim unless it is established that his conversion is a result of his
own choosing. If the person concerned dies before his consent is
obtained or known, he will be considered a disbeliever. The
prohibitions of conversion under duress here are derived from the
verse, which states that there shall be no compulsion in religion.

Based on his study of the Quranic verses and Hadith, Mutawalli
(1974) has visualised the religious freedom as follows: religious belief
should be, founded on conviction and considered choice, not on
mere imitation or conformity to the views and beliefs of others. The
Sha‘riah forbids compulsion in religion as it is incompatible with
the manners of persuasion that the Qur’an prescribes for the
propagation of Islam. Therefore, it is clear that Sha‘riah emphasized
on freedom of religion in the sense that everyone is welcomed to
profess Islam voluntarily.

In Islam, once an individual has accepted Islam as his religion,
he is prohibited from returning to his former religion, Therefore
freedom of religion in Islam means that non-Muslim cannot be forced
to become a Muslim, but at the same time Islam forces every Muslim
to be a Muslim forever (Mehat, 1993). Islam has determined that
the main purpose (maqasad) of the Sha‘riah is to preserve the religion,
if Muslims are allowed to embrace as well as leave the religion freely,
then the rights to preserve the religion has been violated (Mas’od,
n.d.).

It is considered that a person commits a sin by renouncing Islam.
However, jurists have differed on whether murtad is categorized as
hadd or ta’zir offence and on types of punishment given to an apostate.
The first opinion of Abu Hanifa, Malik ibn Anas, al-Shafei and Ibn
Hanbal said that the penalty for apostasy is a hadd sentence, meaning
the sentence has been prescribed by Allah in the Quran or Sunnah.
In a hadd sentence, Allah has prescribed the judgment for a particular
crime. Consequently, there is no discretionary power for an Islamic



judge (Qadi) to alter the punishment for apostasy. Since Allah pre-
determined that the apostate must be executed, the role of the Qadi
is to determine whether or not a person has left Islam. If it was proven,
the Qadi has no option but to execute him (Ajijola, 1980).

They relied on the following hadith to support the death penalty
for a Muslim who commits apostasy.

1. “Any person (i.e. Muslim) who has changed his religion, kill
him”. This tradition has been narrated by Abu Bakr, Uthman,
Ali, Muadh ibn Jabal, Abu Musa Ashari, Abdullah ibn Abbas,
Khalid ibn Walid and a number of other Companions, and
is found in all the authentic Hadith collections.

2. Abdullah ibn Masud reports: The Messenger of God (s.a.w.)
stated: In no way is it permitted to shed the blood of a Muslim
who testifies that “there is no god except God” and “I am the
Apostle of God” except for three crimes: he who has killed
someone and his act merits retaliation; he who is married and
commits adultery; he who abandons his religion and is separated
from the community (Sahih Bukhari).

3. Aisha reports: The Messenger of God (s.a.w.) stated that it is
unlawful to shed the blood of a Muslim other than for the following
reasons: although married, he commits adultery; or after being a
Muslim he chooses kufr, or he takes someone’s life (Sunan Nasa’i).

4. Uthman reports: I heard the Messenger of God (s.a.w.)saying
that it is unlawful to shed the blood of a Muslim except in three
situations: a person who, being a Muslim, becomes a kafir; one
who after marriage commits adultery; one who commits murder
apart from having an authorization to take life in exchange for
another life (Sunan Nasa’i).

5. Uthman further reports: I heard the Messenger of God
(s.a.w.)saying that it is unlawful to shed the blood of a Muslim
with the exception of three crimes: the punishment of someone
who after marriage commits adultery is stoning; retaliation is
required against someone who intentionally commits murder;
anyone who becomes an apostate after being a Muslim should
be punished by death (Sunan Nasa’i).

6. Abdullah ibn Abbas reports: Abdullah ibn Abi Sarh was at
one time secretary to the Messenger of God (s.a.w.). Then Satan
seized him and he joined the kuffar. When Mecca was conquered
the Messenger of God ordered that he be killed. Later, however,
Uthman sought refuge for him and the Messenger of Allah gave
him refuge (Sunan Abu Dawud).

7. Aisha narrates: On the occasion of the battle of Uhud (when
the Muslims suffered defeat), a woman apostatized. To this the
Prophet (s.a.w.)responded: Let her repent. If she does not repent,
she should be executed ( Sunan Al-Bayhaqi Al-Kubra).

All four jurists except Abu Hanifa agreed that death punishment
is to be executed regardless whether the apostate is male or female. A
female apostate must be either executed according to Shafei, Maliki
and Hanbali’s schools of law or imprisoned until she reverts to Islam
as advocated by Hanafi’s school of law (Anawarullah, 2002). Audah
(1987) claimed that in a true Islamic state, an apostate has no legal
protection, since he is not under the protection of its governance. He
is to be brought before the legal authority and there he is to be given a
chance to repent and return to Islam. If he elects not to repent, then,
he must be executed immediately. This is the opinion of all four schools
of law. They also agreed that an apostate shall not be punished with
death until he is given a sufficient time to repent. Some jurist fixed 3
days period whereas majority said it is left to discretionary power of
the Qadi to fix the time for repentance by taking into considerations
the circumstances of a particular case (Anwarullah, 2002).

The second group of a minority jurist includes Hanafi jurist
Sarakhsi, the Maliki jurist al-Baji and Hanbali jurist Ibn Taymiyyah
observed that apostasy is a sin which carries no prescribed penalty
(hadd), and that such a sin may only be punished under the
discretionary punishment of ta’zir. It is defined as discretionary
punishment to be inflicted for transgression against Allah, or against
an individual, for which there is neither a fixed punishment nor
penance (taubah) or expiation (kafarah) was prescribed (al-Mawardi,
1973). The definition excludes all sorts of crimes for which specific
punishments are prescribed in the Quran and the Sunnah. Their
reasons mentioned as below:



1. The Qur’an has referred to the issue of apostasy at more
than one place (for example see Al-Baqarah 2: 217, Al-
Baqarah 2: 108, A’l Imra’n 3: 90, Al-Nisa’ 4: 137 and Al-
Nahl 16: 106). But none of these places does the Qur’an
mention the punishment of death for such people who
change their religion. The Qur’an does mention that such
people shall face a terrible punishment in the hereafter but
no worldly punishment is mentioned at any of these instances
in the Qur’an (Rahman, 1996). These verses are talking about
the chastisement of murtad in the hereafter. Thereafter many
jurists argued that punishment for murtad is not stated
explicitly or impliedly in the Quran thus the authority is
stated in the Hadith.

2. As for the death penalty for apostasy, they relied on the
Hadith reported by Ibn Abbas in which the Prophet (s.a.w.)
says: “Kill the one who changes his religion” (Sahih Bukhari).
Rahman (1996) then traces the chain of transmission of this
Hadith and found some weakness in its transmission (isnad).
It was considered as Hadith Ahad. This Hadith has stirred
up various responses from the ‘ulama’, many of whom are in
agreement that the prescribed penalties (hudud) cannot be
established by solitary Hadith (Ahad), and that murtad by
itself does not call for the death penalty. The key factor which
determines the application of this punishment is aggression
and hostility against the believers and the need to prevent
possible sedition (fitnah) against religion and state (Kamali,
1997). This conclusion is sustained by the manifest meaning
of many of the passages in the Qur’an which forbid
compulsion in religion

3. According to Ibrahim al-Nakha’i and Sufyan al-Thawri’
apostate should be re-invited to Islam, but should never be
condemned to death. They maintained the view that the
invitation should continue for as long as there is hope that
the apostate might change his mind and repent (Kamali,
2002). Mahmassani (1979) has observed that the death

penalty was meant to apply, not to simple acts of apostasy
from Islam, but when apostasy was linked to an act of
political betrayal of the community.The Prophet never killed
anyone solely for apostasy. This being the case, the death
penalty was not meant to apply to an offence of apostate
accompany with other acts such as treason, joining forces
with the enemy and sedition.

4. El-Awa (1982) elaborates that the death penalty in the
Sunnah is not designed for apostasy per se but for high
treason (hirabah), that is, when apostasy is accompanied by
hostility and rebellion against the community and its
legitimate leadership. The Hadith which proclaims ‘whoever
renounces his religion shall be killed’, is a general (‘amm)
command which is in need of specification (takhsis). In its
general form, it would apply equally to all cases of unbelief
as it would render this same punishment not only to Muslims
but also to Christians who convert to Judaism, and vice versa
(Kamali, 2002).

The third opinion representing contemporary jurist said that
the apostate only to be executed when he declared his apostate to the
public (Mohamad Adil, 2007). According to al-Buti (2004), had the
apostates kept quiet and did not reveal their actions to the public;
the death punishment will not be executed. It is based on the maxim
that actions only on what can be seen, whilst matters of the spirit
should be left to Allah SWT. He will penalize them accordingly in
the Hereafter.

In short we agreed that apostate is a hadd offence punishable by
death if after one has been advised and persuaded to repent, yet he
still refused to do so and in addition he has publicly announced his
murtad and his act stirred or planted seeds of doubt in the hearts of
other Muslim.

The right to freedom of religion is guaranteed under Article 11(1) of
the Federal Constitution. Article 11(1) of the Federal Constitution
provides that: “Every person has the right to profess and practice his



religion and, subject to Clause (4), to propagate it”. However, it is
important to note that none attempts to define the term religion in
the Federal Constitution. It has been observed that the “effort to
define religion is as old as the academic study of religion itself” (Gunn,
2003). Needless to say, no definition of religion has produces a
consensus effort and endeavor, as well as the debate over the very
need for definitions, and the attempt to define continue in full vigor
(Gunn, 2003). This fundamental right is available to citizens as well
as non-citizens. It is also not only available to individuals but also to
groups and associations (See Articles 11(3) and 12(2) of the Federal
Constitution). Mohammed Iman (1994) mentioned that since the
word religion is not accompanied with the words like “conscience”,
“thought”, “idea”, “belief” that extracted from the judicial extension
of the foreign jurisdiction particularly of US Supreme Court. Indirect
definition of religion in Malaysia is found in section 2 of some state
enactments provisions use to control and restrict the propagation of
non-Islamic religious so as to mean “Christianity, Hinduism,
Buddhism, Sikhism, Judaism or any variation, version, form or
offshoot of any of the said religious, and includes any creed, ideology,
philosophy, or any body of practices or observances: (a) which has as
one of its characteristics the worship of some spiritual or supernatural
being or power, whether real or supposed; or (b)which purports to
have as its aims or one of its aim the attainment of spiritual
enlightenment or spiritual existence…which is not recognised by the
religion of Islam as belonging it” (See for example section 2 (1) of
the Non-Islamic Religions (Control of Propagation Among Muslims)
(Selangor) Enactment 1988 (Enactment No 1/1988). Therefore in
the lack of definition of the word religion in Malaysia the above
definition may serve as a guideline.

It is obvious from the above definitions that religion under Article
11 does not extend to the terms “conscience”, “thought”, “idea”,
“belief” that extracted from the judicial pronouncements of the
foreign jurisdiction. Bari & Shuaib (2009) claim there is no case law
that discuss on the definition or scope of the right to religious freedom
in Article 11. However, they assert that the right to religious freedom
includes the right to profess, to practice; and to propagate his religion.

In its dictionary meaning, the word professes means to affirm ones’
faith or belief in or allegiance to a religion. Professing is a manner of
inner feeling, and not something that can be seen from outside. Shad
Faruqi (2005) in this context says that those who deny the religion
or voluntarily renounce it and becomes murtad are no more in a
state of professing the religion of Islam.

Furthermore, freedom of religion includes the right to practice.
Practice means to put into practice, to perform, to carry out, to do
habitually. Although this is how the word “practice” is understood,
it is important to note that in Malaysia it has been held by the courts
that freedom of religion extended only to those practices and rituals
that are essential and mandatory. In Hjh Halimatussaadiah bte Hj
Kamaruddin v. Public Service Commission [1992] 1 MLJ 513 the issue
was whether a female Muslim public servant could wear purdah to
work. The apex court was of the view that the government was
entitled, “in the interest of the public service”, to forbid in the
workplace a religious tradition that was non-essential and optional.
It would appear safe to conclude that in Malaysia freedom of religion
in the context of practice extend only to those practices and rituals
that are essential and mandatory in their religion.

The right to propagate is an attempt at propagation and
transmission of one’s beliefs to others in orders to convert them to
one’s faith (Shad Faruqi, 2001). The Constitution uses the word
propagation, while the words proselytize and propaganda is not found
in it. Proselyte in a dictionary meaning means a convert from opinion,
religion or party to another. Thus, proselytizing or propagating is
“the act of trying to convert another individual from the convertee’s
religion to the converter’s religion” (A. Aziz, 2010). While the right
to beliefs is regarded as absolute, the right to propagate similar to
the right to practice may be restricted by Article 11(5)1 on the ground
of public order, public health or morality. Further, a persons’ right
to propagate religion among people professing Islam is pursuant to
article 11(4) can be restricted by Federal law (Federal Territory) or
state law pursuant to Article 11(4)2. Shad Faruqi (2001) argues that
the purpose of Article 11(4) is to shield Malays against internationally
funded and powerful proselytizing forces that had become entrenched



in the country due to official support from the colonial government.
Harding (2010) claimed that Ariticle 11(4) was inserted primarily
because of public order considerations. According to Ahmad Masum
(2009), any preaching of religious doctrine to Muslims (whether by
non-Muslims or unauthorized Muslims) can be restricted by state
law. This is due to the fact that State enactments also make it an
offence to convert Muslims.

As a whole, the right to religious freedom in Malaysia includes
the right to profess, to practice; and to propagate his religion; practice
extends only to those practices and rituals that are essential and
mandatory in their religion. At the same time, the right to propagate
similar to the right to practice may be restricted by Article 11(5) on
the ground of public order, public health or morality. The federal
law as well as state law may enact the law to control or restrict or
propagation of non-Islamic religious belief or faiths among the
follower of the Islamic religion. The laws are meant to prevent
Muslims (of Islamic or non-Islamic origin) from being exposed to
heretical religious doctrines from propagators.

In Malaysia, the freedom of religion under Article 11 does not include
the right to apostate. In Daud Mamat & Ors v Majlis Agama/Adat
Istiadat Malayu, Kelantan & Kerajaan Kelantan [2001] 2 MLJ 390,
the High Court observed that the act of exiting from a religion is
certainly not a religion, or could be equated with the right to profess
and practice their religion. In other word, to include the right to
renounce the religion of Islam would stretch the scope of Article 11
(1) to a ridiculous height (see per Suriyadi Halim Omar, p. 172b). It
means that a mere declaration that he is out of Islam is not sufficient;
there must be a confirmation from the Syariah courts to that effect.
Until the act of renunciation is validated by the Syariah court, a
Muslim is deemed to be a person of the faith of Islam.

Eventually, the Muslim is not forbidden from renouncing Islam,
but the renouncing cannot be done unilaterally. He must first obtain
a Syariah (In Malay language Shari‘ah is written as Syariah) court
certificate of renunciation; merely showing he drank alcohol or ate

pork did not indicate renunciation (See Kamariah bt Ali v Kerajaan
Negeri Kelantan [2002] 3 MLJ 657, Dalip Kaur v Pegawai Polis [1992]
1 MLJ 1). The Muslim who is facing criminal or civil proceedings
in the Syariah court may not use apostasy as a ground for immunity
from any allegations in the Syariah court. In Kamariah bte Ali lwn
Kerajaan Negeri Kelantan, the appellants had committed some Syariah
offences before August 1998. At the time of sentencing in October
2000, they produced a statutory declaration that they had ceased to
be Muslims. The Federal Court held that the appellants were not
automatically excused from the charge in Syariah court just because
they had made the declaration declaring they were no longer
embracing the religion of Islam. The material time to determine
whether the appellants were embracing Islam was the time when the
appellants committed the offence. In other words, a Muslim cannot
escape the jurisdiction of the Syariah court by a unilateral act of
renunciation, and the Syariah court continues to have jurisdiction
until the law determines the status of the person. By virtue of article
121(1A), the civil courts have no jurisdiction to interfere with that
matters.

In Lina Joy’s case, the plaintiff sought in the High Court3 certain
declarations against the Majlis Agama Islam Wilayah Persekutuan,
the first defendant, and the Government of Malaysia, the second
defendant. The declarations were sought on the basis of clause (1) of
Art 11 of the Federal Constitution, which guarantees to every person
‘the right to profess and practice his religion’, which she contended
gave her absolute freedom to renounce Islam and become a Christian,
which could not validly be restricted or controlled by any law, such
as the Administration of Islamic Law (Federal Territory) Act 1993,
by the Syariah court, or by any other authority. Faiza J, states
distingtions between freedom of religion and freedom of choice, and
concludes that article referred only to freedom of religion and not
choice. Accordingly in his opinion, the right to profess and practice
did not extent to change of religion. It was decided that the plaintiff
still a Muslim in the absence of a contrary Syariah court declaration.
The Court of Appeal4 held the fact that whether a person had
renounced Islam is a question of Islamic law that was not within the



jurisdiction of the National Registration Department (NRD) and
that the NRD was not equipped or qualified to decide. It was because
renunciation of Islam was a matter of Islamic law on which the NRD
was not an authority. The NRD adopts the policy of requiring the
determination of some Islamic religious authority before it could act
to remove the word ‘Islam’ from a Muslim’s identity card. The policy
was a perfectly reasonable one.

The Federal Court5 by majority decided that it was reasonable
of the NRD to impose the condition of asking a certificate or
declaration or order from the Syariah court as the apostasy matter,
was an issue relating to Islamic law and the answer to the issue was
whether a person was a Muslim or had renounced from the religion
of Islam was included in the Syariah law. That matter required serious
consideration and interpretation of the law. The freedom of religion
under Article 11 of the Federal Constitution required that the
appellant complied with the rituals or law of the Islamic religion
specifically regarding renunciation of the religion. Once the decision
of the religion of Islam had been complied and the religious Islamic
authority admits her apostasy then only could the appellant profess
Christianity.

Offences relating to aqidah, which includes wrongful worship,
false doctrine, propagation of religious doctrine, false claims, and
declaring to be non-Muslim; insulting the religion of Islam, deriding
the Quran and Sunnah are all offences punishable by ta’zir under
various state laws. The Syariah court has jurisdiction to punish a
convicted person committing ta’zir offences of a sentence of
imprisonment for not more than three years or of fine for not more
than five thousand ringgit or of strokes for not more than six strokes
or a combination of this punishment. This limited jurisdiction of
the Syariah court has resulted in the hadd sentence be reduced to
ta’zir.

Only three states namely Negeri Sembilan, Kelantan and Pahang
provide certain law for applications to convert out of Islam. Under
section 119 of the Enakmen Pentadbiran Agama Islam 2003 (the
Administration of Islamic Religion Enactment 2003) mentions that
any one may ask declaration renouncing from Islam from the Syariah

High Court. However he must undergo counseling and educations
sessions with the religious officer appointed by the court for 90 days,
then if he does not repent after the expiration of this period, the
officer concerned will submit the report; thereby entitled him to go
to the court to ask for such declaration. Section 102 of Enakmen
Majlis Agama Islam dan Adat Istiadat Melayu Kelantan 1994 (Islamic
Religion Council and Malay Custom Enactment 1994) states that a
person can only be out from Islam through declaration by Syariah
court. The court may order that person to be detained in the Islamic
Rehabilitative Center to undergo the counseling session for the period
of not more than 36 months. If he does not wish to repent, the court
may grant declaration of apostate. While section 103 of the Enakmen
Pentadbiran Ugama Islam dan Adat Resam Melayu Pahang 1982 (the
Administration of Islamic Religion and Malay Custom Enactment
1982) mentions the duty of the Religious Commissioner to register
any muallaf (those who converted to Islam by choice) who turn back
to his previous religion after conversion. Only after that he is considers
as a murtad. This provision is only apply to muallaf and not applicable
to Muslim origin who wish to apostate.

Right to change religion or apostate is one of the most controversial
issues discussed by various human rights scholars. This right raises a
conflict between a personal right of individual to hold opinion, choose
and adopt a religion of his belief and a strong desire of religious
groups to protect their religious identity against any intrusion
whatsoever (Lerner, 1998)

Lerner (1998) considers the question of whether there exists basic
human right, of a universal and customary legal character to change
one’s religion and belief and to determine the limit of such right.
Acknowledging the difficulty of answering such question, he regards
that the common factor is the religion itself. Hence, it is necessary to
consider the three basic freedoms relating to religion namely, freedom
of thought, conscience and religion that exist in the modern
international human rights instruments. Freedom of thought and



conscience belong to the inner part of human mind while freedom
of religion relates to freedom of belief of a particular religion itself.
Though there are many international and regional instruments
providing for the right to religion, but there is no single definition
of what is ‘religion’. This is also the position of many countries where
the Constitutions guarantee the freedom of religion without defining
the ‘religion’. As such, the matter is left undefined in national and
international law (Gunn, 2002).

The international human rights law recognizes that freedom of
religion is a fundamental human right to every human being and
supports the exercise of it for every individual citizen. While the
freedom to hold belief is considered to be absolute and not subject
to limitation by the state, freedom to manifest beliefs is subject to
valid restrictions. According to the Human Rights Committee, Article
18.3 permits restriction on the freedom to manifest religion or belief
only if limitations are prescribed by law and are necessary to protect
public safety, order, health or morals or the fundamental rights and
freedoms of others. The Committee observes that Article 18.3 is to
be strictly interpreted and such limitation may be applied only for
those purposes for which they were prescribed and must be directly
related and proportionate to the specific need on which they are
predicated (Stahnke, 2001).

Articel 18 of the Universal Declaration of Human Rights (UDHR)
states that “Everyone has the right to freedom of thought, conscience and
religion. This right includes freedom to change his religion or belief, and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief in teaching, practice, worship
and observance.” The Universal Declaration asserts that individual
religious differences must be recognised and respected. As such,
apostasy is a protected right which gives all individuals to choose his
or her belief without fear and reprisal. This can be seen in the UDHR
that refers itself to be “a common standard of achievement for all
peoples and all nations”.

Similarly in Article 18 of the International Covenant on Civil
and Political Rights (ICCPR) which provides that “Everyone shall
have the right to freedom of thought, conscience and religion. This right

shall include freedom to have or to adopt a religion or belief of his choice”.
Though the ICCPR does not expressly guarantee the freedom to
“change” one’s belief but the Office of the High Commissioner in
General Comment 22 interprets the language in Article 18.1 to
“necessarily entails the freedom to choose a religion or belief, including
the right to replace one’s current religion or belief with another or to
adopt atheistic views, as well as the right to retain one’s religious
belief”. Following Article 18.1, the next clause of the ICCPR expressly
states: “no one shall be subject to coercion which would impair his freedom
to have or to adopt a religion or belief of his choice”.

The existence of a fundamental right to freedom of religion and
conscience in international legal instruments declaring other
fundamental rights necessitated a balanced exercise by which freedom
of religion and of conscience would be accorded by nation states in a
way harmonious with other fundamental rights with which they
might sometimes be competition (Kirby, 2009). This right also
proclaims the principle of non-discrimination and equality before
the law. According to Article 3 of the 1981 Declaration on the
Elimination of All Forms of Intolerance and of Discrimination Based
on Religion or Belief, it states that “Discrimination between human
beings on the grounds of religion or belief constitutes an affront to human
dignity and a disavowal of the principles of the Charter of the United
Nations, and shall be condemned as a violation of the human rights and
fundamental freedoms proclaimed in the Universal Declaration of
Human Rights and enunciated in detail in the International Covenants
on Human Rights, and as an obstacle to friendly and peaceful relations
between nations”. Davis (2002) believes that this Declaration is the
most important international legal instrument for the freedom of
religion. Since Muslim law generally considers conversion from Islam
to any other religion an act of blasphemy, Muslims objected to
language in these instruments that would have made converting from
one religion to another an unqualified right. In drafting the 1981
Declaration, references to the right to change one’s religion were
deleted from the text in both the preamble and Article 1, departing
from the language used in the Universal Declaration and the 1966
Covenant. Though the freedom was weakened in this Declaration



by the use of its language, Article 8 provides that “nothing in the
present Declaration shall be construed as restricting or derogating
from any right defined in the Universal Declaration of Human Rights
and the International Covenants on Human Rights.” In fact, there
are some who suggest that the inclusion of Article 8 preserves the
integrity of the right to change one’s religion as fundamental.
Although these three international legal instruments varied by the
use of their language, but conceptually they contain the same principle
i.e. everyone has the right to leave one religion or belief and to adopt
another as it is implicit in the concept of the right to freedom of
thought, conscience, religion and belief, no matter how that concept
is presented (Davis, 2002).

Many believe that freedoms are personal right of an individual
as they are closely connected to the worth and dignity of a person.
They opined that freedom of religion is of a universal character and
should be given to all individuals despite of their religion and it has
no connection to the ‘supreme power’ or God. But some believe that
freedom of religion should be interpreted in the sphere of the religion
itself, not by individuals (Saeed, 2010). As international legal
instruments are Western construct, Islamic countries that practise
the Syariah Law reject their application as they violate human right
of a Muslim to practise Islam. As apostasy is a great crime in Islam,
allowing Muslim to freely choose his religion would violates the right
of the religion to protect itself. Islamic scholars agreed that freedom
of religion should be given to non-Muslims to choose and adopt
religion of their choice including to embrace Islam but the freedom
is not given to Muslims or any individuals who have embraced Islam
as the Islamic prescribed (O’Connel, 2012). In this regard, freedom
of religion is not a matter of protecting individual freedom but rather,
protecting the sanctity of the religion (Mas’od, n.d). Article 29 (2)
of the UDHR states that, “In the exercise of his rights and freedoms,
everyone shall be subjected only to such limitations as are determined by
law solely for the purpose of securing due recognition and respect for the
rights and freedoms of others and of meeting the just requirements of
morality, public order and the general welfare in a democratic society”.
Therefore, in exercising certain fundamental freedoms, limitations

and restrictions may be put in place in order to protect the individual,
the community and the religion from any unwanted interference.

Having read through Articles 11 of the Malaysian Constitution,
it appears that apostasy, or the right to apostate is not clearly provided
for in Malaysia. There is no a clear provision in Article 11 on the
right to change religion as manifested under Article 18 of the
Universal Declaration of Human Rights 1948 which states inter alia
that every person has the right to freedom of thought, conscience
and religion; which includes freedom to change his religion or belief.

Until a person is declared to be an apostasy by the Syariah courts a
person is still a Muslim. This were decisions of the court in Kamariah
bte Ali lwn Kerajaan Negeri Kelantan [2002 3 MLJ 657; Zubeydah
bte Shaik Mohd v Kalaichelvan a/l Alagapan [2003] 2 MLJ 471; Lina
Joy v Majlis Agama Islam Wilayah [2004] 2 MLJ 119, Dalip Kaur v
Pegawai Polis Daerah, Balai Polis Daerah, Bukit Mertajam & Anor
[1192] 1 MLJ 1; Majlis Agama Islam Negeri Sembilan lwn Hun Mun
Meng [1992] 2 MLJ 67; Md Hakim Lee v Majlis Agama Islam Wilayah
Persekutuan, Kuala Lumpur [1198] 1 MLJ 681; Mohamed Habibullah
bin Mahmood v Faridah bte Dato Talib [1192] 2 MLJ 793; Soon Sing
v Pertubuhan Kebajikan Islam Malaysia (PERKIM) Kedah [1994] 1
MLJ 690 and more.

The determination of the question whether a person was a
Muslim or had renounced the faith of Islam especially before death,
transgressed into the realm of Syariah law which needs serious
considerations and proper interpretation of such law. It cannot be
determined by a simple application of facts on the basis of veracity
and relevancy of evidence according to civil law. It needs consideration
by eminent jurists who are properly qualified in the field of Islamic
jurisprudence. It is imperative that the determination of the question
in issue requires substantial consideration of the Islamic law by
relevant jurists qualified to do so. Even the civil court in Malaysia
agreed that the only forum qualified to do so is the Syariah court
(see Dalip Kaur lwn Pegawai Polis Daerah, Balai Polis Daerah, Bukit
Mertajam & Anor [1992] 1 MLJ 1).



At the same time they cannot escape from any liability or crimes
they committed while they were till Muslim. Therefore, it is a proper
time now, for Syariah courts to set up a special division to hear the
application to renounce from Islam so these kinds of cases could be
resolved as soon as possible. It is suggested that even though their
renunciation had been confirmed, the renunciation took place on
the date of the judgment, thus, they still can be prosecuted for the
crime committed before that date.

Alternatively, it is suggested that constitutional issues must be
determined by constitutional courts. Therefore the appointment of
expert who has an intimate knowledge and appreciation of Islamic
jurisprudence as a member of the constitutional courts is mandatory.

Effective on 10 June 1988, the promulgation of Article 121(1A)
of the Federal Constitution ousted the High Courts in Malaya and
Sabah and Sarawak, over matters which fall within the matters fall
within the state to legislate (State List). However the ambiguity of
this article led to conflicting judicial decisions on the question
whether the civil courts have jurisdiction over the matter. The first
opinion stressed that the word jurisdiction in Article 121 (1A) is
confined to express jurisdiction given in the relevant State Enactment.
The judgment Abdul Hamid in Lim Chan lwn Pengarah Jabatan
Agama Pulau Pinang & Satu lagi [1997] 4 CLJ supp 419; …article
121(1A) does not automatically confer jurisdiction to the Syariah
court, even in respect of matters that fall under the State List of the
Nine Schedule. To confer the jurisdiction the State must first act
upon the power given it by arts 74 and 77 of the State List, an
accordingly enact laws conferring the jurisdiction. Only then will
the matter come under the jurisdiction of the Syariah court to the
exclusion of the civil court. In Ng Wan Chan v Majlis Ugama
IslamWilayah Persekutuan [1991] 3 MLJ 487 the High Court could
not find any provisions under the Administration of Muslim Law
Enactment (Selangor) 1952 that bestowed jurisdiction to Syariah
court to determine whether a person was a Muslim. The court said
that if state law does not confer on the Syariah court any jurisdiction
to deal with any matter stated in the State List, the court is prohibited
from dealing with it. Jurisdiction of the court cannot be inferred by

implication. Thus, if the state law does not confer on the Syariah
court the jurisdiction on the matter of apostasy, the civil court is not
prohibited to decide the matters.

To rebut the above opinion, writers refer to the Federal Court
decision in Sulaiman Takrib v Kerajaan Negeri Terengganu; Kerajaan
Malaysia (Intervener) & Other Cases [2009] 6 MLJ 354. The accused
were charged under sections 10 and 14 Syariah Offences (Takzir)
(Terengganu) Enactment 2001. The court held that since the
offences were offences against the precepts of Islam and since there
is no similar offences in Federal law and the impugned offences
specifically cover Muslims only and pertain to Islam only, it could
not be argued that they were criminal law as envisaged by the Federal
Constitution. The court emphasizes four points arising from the
item in State List:

(1) The State Legislature may create offences and punishment
of offences: (a) by persons professing the religion of Islam;
(b) against the precepts of Islam, provided it is not in regard
to matters included in the Federal List.

(2) The jurisdiction of the Syariah Court in respect of offences
is limited to in so far as confer by federal law. Hence, the
Syariah Courts (Criminal Jurisdiction) Act 1965 (Act 355)
was enacted. It contains three sections only.6

(3) The State Legislature may make law for the control of
propagating doctrines and beliefs among persons professing
the religion of Islam. So, any argument that any law that seeks
to control the propagation of doctrines and beliefs among
persons professing the religion of Islam is unconstitutional
because it is inconsistent with Article 11 (freedom of religion)
or any other provision therefore has no merits.

(4) Fourthly, the State Legislature may also make law for the
determination of matters of Islamic law and doctrine and
Malay custom.

Thus it is no doubt the Syariah court has jurisdiction over the
issue of apostacy. A murtad case is under the jurisdiction of the Syariah
court since the offence is against the precepts of Islam.



The second opinion ruled that the word jurisdiction in Article
121 (1A) refers to the wider jurisdiction stipulated in item 1 of the
State List. In Soon Singh a/l Bikar Singh v Pertubuhan Kebajikan Islam
Malaysia (PERKIM) Kedah [1999] 1 MLJ 489 the Federal Court
relied on Criaes on Statute Law (7th ed, p.112), Albon v Pyke (1842) 4
M&G 421, 424, Bennion’s Statutory Interpretation (2nd ed, p.362)
held that when jurisdiction is expressly conferred on the Syariah court
to adjudicate on matters relating to conversion to Islam, it is logical
that matters concerning out of Islam could be read as necessarily
implied in and falling within the jurisdiction of the Syariah court.
Item 1, Second List, Ninth Schedule of the Federal Constitution
showed that the Islamic law was of the matters that was in item 1
and when read together with Dalip Kaur lwn Pegawai Polis Daerah,
Balai Polis Daerah, Bukit Mertajam & Anor [1992] 1 MLJ 1, it was
obvious that the apostasy matter was a matter relating to Islamic law
and it was clear that it was within the jurisdiction of the Syariah
court and due to Article 11 of the Federal Constitution the civil
courts could not interfere in this matter. It is interesting to note that
the Supreme Court in Tan Sung Mooi (f ) v Too Miew Kim [1994] 3
MLJ 117, held that jurisdiction might be derived from implication,
thus, the Syariah court’s jurisdiction may be determined through
implication.

Based on the above reason we agreed with the second opinion
that clause 1A of Article 121 of the Constitution has taken away the
jurisdiction of the civil courts in respect of matters within the
jurisdiction of the Syariah courts. The apostate cases are subjected to
be reviewed by the Syariah court.

Since there is no provision in the enactment for converts to leave
Islam in some of the state enactments, it is suggested that states
legislatures should expressly mention the subject of apostasy and to
lay down the procedure declaring for apostasy such in section 119 of
the state of Negeri Sembilan. This clear provision should be
incorporated in all the State Enactments to avoid difficulties of
interpretation by the civil courts and to avoid the interference of the
civil courts in such a matter.

Based on the above analysis it was found that apostasy, or the right
to apostate is not clearly provided for in the Federal Constitution. A
murtad case is under the jurisdiction of the Syariah court since the
offence is against the precepts of Islam, which according to the experts
covers three main domains namely, creed or belief (aqidah), law
(shari’ah) and ethics or morality (akhlak); and the precepts of Islam
are derived from the Quran and Sunnah. It is no doubt that murtad
falls within the meaning of the word precept used in the Constitution.
The civil courts have no jurisdiction over it.

In this sense, the writers suggest that before a declaration is
granted, an individual must undergone counseling and education
session for certain periods. After undergone the counseling and
education session, if he wishes to apostate he is granted the declaration
of apostate. In upholding the concept of freedom of religion, there
is no need to impose any punishment for such an act of apostate per
se unless the act of apostate stirs up the chaos amongst the society.
However, they are still liable for any offences they commited before
the granting of the declaration of apostacy by the Syariah court.

1. Article 11(5) of the Federal Constitution states that: “This article does
not authorize any act contrary to any general law relating to public
order, public health or morality”.

2. Article 11 (4) of the Federal Constitution states that: “State law and in
respect of the Federal Territories of Kuala Lumpur and Labuan, federal
law may control or restrict the propagation of any religious doctrine of
belief among persons professing the religion of Islam”.

3. Lina Joy v Majlis Agama Islam Wilayah Persekutuan dll [2004] 2 MLJ
119, HC.

4. Lina Joy v Majlis Agama Islam Wilayah Persekutuan dll [2005] 6 MLJ
193, COA.

5. Lina Joy v Majlis Agama Islam Wilayah Persekutuan dll [2007] 4 MLJ
585 FC.

6. Section 2 provides: The Syariah Courts duly constituted under any
law in a State and invested with jurisdiction over persons professing



the religion of Islam and in respect of any of the matters enumerated
in List II of the State List of the Ninth Schedule to the Federal
Constitution are hereby conferred jurisdiction in respect of offences
against precepts of the religion of Islam by persons professing that
religion which may be prescribed under any written law: Provided that
such jurisdiction shall not be exercised in respect of any offence
punishable with imprisonment for a term exceeding three years or with
any fine exceeding five thousand ringgit or with whipping exceeding
six strokes or with any combination thereof.
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