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In Malaysia, serious crimes such as murder, robbery and rape increasing
significantly and has leads to the proposal of amending several criminal laws,
where the Bill to amend 11 statutes are tabled in Parliament. These
amendments and other efforts taken by the government are expected to solve
all the problems. Meanwhile, the demand to implement Shari‘ah criminal
law, which includes Hudud and Qisas, is still on debate among the politicians,
academicians and even the public at large. Despite the fact that Shari‘ah
Criminal Offence (Hudud and Qisas) Enactment has been gazetted in
Terengganu and a bill had been passed in Kelantan, but no enforcement can
be made due to constitutional issues. Unlike Malaysia, the Brunei government
has gazetted the Shari‘ah Penal Code on 22nd October 2013 and come into
effect in April 2014. The objectives of this article is to analyse the constitutional
issues that leads to the inability of the enforcement of Shari‘ah criminal law
in Malaysia and to compare it with the Brunei’s constitution that allows the
enforcement of Shari‘ah Penal Code. This article also discusses on the position
of Islamic religion and other fundamental provisions in both constitutions to
determine future position of Shari’ah criminal law in both countries.
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The recent series of serious crimes has become a great threat to the
community and government of Malaysia. It has sought the attention
of the public authorities where the Parliament had tabled bills to
amend 11 of its statutes relating to criminal law to overcome this
problem in 2013. It also has triggered the desire of the public,



especially those who concern with Islamic criminal law, to see whether
the enforcement of those laws can solve this problem.

There are two laws passed by the State Legislative Assembly
Kelantan and Terengganu on Islamic criminal namely Syariah
Criminal Offence (Hudud and Qisas) Terengganu Enactment
1423H/2002M and Kelantan Syariah Criminal Code Enactment (II)
Bill 1993. However, these two laws cannot be enforced due to several
issues; among the issues are the position of religion of Islam in
Malaysia constitution and the power of legislative body in Malaysia.
These two matters played a very significant role in determining the
implementation of law in Malaysia as in Malaysian Federal
Constitution;3there are two main streams of law, which is in parallel,
yet different, in Malaysia, there are civil laws and Islamic laws.
Generally, the State laws are Islamic laws and the Federal laws are
civil law.4

Different from the legal landscape of Malaysia, the State of Brunei
Darrussalam had implemented the Islamic criminal laws through
the codification of Syari‘ah Penal Code. This Code however has
received many negative respond from the international community
and United Nations, which said that the new laws violate the rights
to freedom of religion, opinion and expression, and they also question
the method of punishment especially the corporal punishment under
this Code.5 Despite of all the comments, the Code has come into
force since in April 2014.

The enforcement of this Code is possible because of the special
feature of the Constitution of Brunei where the concept of ‘Melayu
Islam Beraja’ (Malay Islamic Monarchy) provides a wide power to
the Ruler (Sultan) to introduce and implement the Islamic law in
the country. There are three (3) important elements underlying under
this concept which are:

(i) Malay cultural values;

(ii) Islam as a way of life; and

(iii) Traditional political system of Malay monarchy.6

Because of those elements, Sultan of Brunei can and has
announced the existence of Shari’ah Penal Code Order on 22nd

October 2013 and its enforcement in April 2014. This code has been
regarded as a form of “special guidance” from God and it, was said,
will be “part of the great history” of Brunei.

Article 3(1) of Malaysia Federal Constitution states that “Islam is
the religion of the Federation but any other religion may be practice
in peace and harmony.” The similar provision may also be found in
the Constitution of Brunei Darussalam. However, the constitution
in Brunei includes the word ‘official religion’,7 which may mean that
Islam and Islamic law may be applied in its entirety in the territory
of Brunei whereas in Malaysia, Islam and Islamic law is being applied
in its restrictive approach in accordance with the legal framework of
its constitution. The Malaysian Constitution has also omitted the
word ‘Islamic law’ in the definition of ‘law’ under article 1608. The
application of Islamic law may be found in item I, List II of the 9th

Schedule, which gives power to the State Legislative Assembly to
legislate matters of personal law of Muslims.

The application of Islamic law in Malaysia may be seen in the
interpretation of Article 3(1), in Che Omar Bin Che Soh v Public
Prosecutor9, where the Supreme Court held that by the word “Islam”
in Article 3(1) in the context means only such acts as relate to rituals
and ceremonies and that the law in this country was still what it was
today, secular law. The Lord President Salleh Abbas (as he then was)
stated that:

“In our view, it is in this sense of dichotomy that the framers of the
Constitution understood the meaning of the word “Islam” in the context
of Article 3. If it had been otherwise, there would have been another
provision in the Constitution, which would have the effect that any law
contrary to the injunction of Islam will be void. Far from making such
provision, Article 162, on the other hand, purposely preserves the continuity
of secular law prior to the Constitution, unless such law is contrary to the
latter.”10

According to Harding, this case gives an acknowledgement that in
Malaysia the Islamic law is not a fetter on legislation but exists only



for the purpose of providing personal law for Muslims.11 The
significant historical event to be taken into consideration to determine
the position of Islamic is the drafting of Malaysian Constitution by
Reid Commission which urged Malaysians to realise that Malaysia
was established as a secular state.12 This commission has indicated it
in their report that:

“The observance of this principle shall not impose any disability on non-
Muslim nationals professing and practicing their own religions and shall
not imply that the State is not a secular state.”13

Therefore, the provisions of Islam and Islamic law in the Federal
Constitution of Malaysia only provides that Muslims are guaranteed
of their right to Islamic law in personal matters such as matrimonial
matters, zakat, hibah and that the government may provide funds
for the establishment and administration of Islamic institution such
as mosque, religious councils, Baitul Mal etc. but do not, however,
guarantee the implementation of Islamic law as a whole.

In Malaysia, the Yang di-Pertuan Agong and the Sultans are
respectively the head of religion both at federal level and state level.
The Yang di-Pertuan Agong and the Sultans14 are not given any
legislative power under the Constitution and as such, has no power
to legislate or even administer matters on Islamic law despite being
the head of religion. There are two legislative bodies in Malaysia,
both working separately under the federal system namely the
Parliament for the federal level and the State Legislative Assembly,
for the state level. The jurisdiction to legislate on Islamic law is
provided specifically under Item I, List II of the 9th Schedule of the
Malaysian Federal Constitution. There are two categories of law for
Islamic law as provided under List II namely the civil law and the
criminal law.

With regard to criminal matters, the Constitution gives power
to the Parliament to enact on criminal law as provided in Item 415,
List I of the 9th Schedule. The power given to the Parliament with

regard to criminal law is very extensive. On the other hand, the State
Legislative Assembly is given the power to enact creation on offences,
which are “against the precept of religion” and their punishments, as
long as the matters are not included in the Federal List16. This raises
the issue as to whether the power to legislate on hudud and qisas law
are within the jurisdiction of State Legislative Assembly as being the
Islamic criminal law and whether these law are included within the
phrase of ‘offences against the precept of the religion’.

Malaysia has a dual courts system, which has separate jurisdiction
namely the civil court and the Syariah court. Article 121 (1A) states
that the civil court shall not interfere with the jurisdiction of the
Syariah court, and vice versa. The Syariah Court deals with Islamic
law on civil and criminal matters and by virtue of item I of List II of
9th Schedule of the Federal Constitution, it will only have jurisdiction
when the parties involved are Muslims. Each state has its own Syariah
Court with limited territorial jurisdiction and it cannot be extended
to other states unless they use a reciprocal order.17 Under the
Constitution, Islamic law becomes a state matter and the power to
legislate on Islamic law is vested on the State Legislative Assembly.
For the Federal Territories of Kuala Lumpur, Labuan and Putrajaya18

and the States which do not have any ruler,19 they are subjected to
the Acts of Parliament and the head of religious affairs is the Yang
Di-Pertuan Agong.

The Syariah Courts (Criminal Jurisdiction) Act 1965 is the Act
that provides for ceiling punishments that could be imposed by the
Syariah Court and this statute is applicable throughout the
Federation. All criminal offences ‘against the precept of the religion’
must be accorded with the standard punishment laid down by the
Act. The ceiling punishments are:

(i) imprisonment not more than three years, or

(ii) fine not more than RM 5,000, or

(iii) whipping not more than six strokes, or

(iv) the combination of all those punishments.20

There are two limitations in order to implement Shariah criminal
law under the Act21. Firstly, the State Legislative Assembly cannot



create an offence, which comes under the jurisdiction of Federal
Parliament,22 and secondly, the State Legislative Assembly cannot
implement or enforce the Islamic law other than what have been
mentioned in the State List and their punishments must be in
accordance with what have been prescribed under the Act. For
example, the offence of adultery23 which is an offence ‘against the
precept of the religion’ is under the jurisdiction of the State Legislative
Assembly but the offenders cannot be punished according to the
prescribed punishment as mentioned in the Qur’an24 as its exceed
the jurisdiction of Syariah Court provided by the Act25.

In Brunei’s constitution, the legislative power to enact on Islamic
law is vested on His Majesty the Sultan and Yang Di-Pertuan as he is
the head of the official religion of Brunei Darussalam26 as well as the
supreme executive authority of the Country.27 Article 3(4) provides
that the Sultan may, after consultation with the Religious Council,28

but not necessarily, in accordance with the advice of that Council,
make laws in respect of matters relating to Islamic Religion. Article
83(3)29 further provides that the Sultan may make any Orders
whatsoever which he considers desirable in the public interest. In
addition to that, the Sultan of Brunei is given more power other
than what have been provided in their constitution.

Part VII of Constitution of Brunei Darussalam provides for
legislative procedure in the legislative council. Article 39 provides
that His Majesty the Sultan and Yang Di-Pertuan shall have the power
to make laws for the peace, order, security and good government of
Brunei Darussalam. In exercising the power, the Sultan has a final
and absolute say in legislative process. This is provided in Article
45(1) of the Constitution where any Bill has been passed by the
Legislative Council, such Bill shall only become law either in the
form in which it was passed or with such amendments as the Sultan
shall think fit, if His Majesty the Sultan and Yang Di-Pertuan assents
to, signs and seals the Bill with the State Seal. Moreover, clause (2)
of the same article30 provides that in the event the Sultan amends the
Bill, after it has been passed by the Legislative Council, he will not
be required to refer the Bill back to the Legislative Council. This
means that when the Sultan exercises his discretion to amend the

bill, he has absolute power to do so since there is no obligation on
him to propose the said amendment to the Legislative Council for
their passing vote. At the end of the legislative process, after the Sultan
assents the law, it shall come into operation.

Hence, the fact that highest authority in Brunei i.e. the Sultan is
to be granted a constitutional power in implementing Islamic law
and without limitation, is the fundamental point in enforcing Islamic
criminal law. In comparison, the difficulties faced in Malaysia in
implementing the Islamic criminal law is because of the constitutional
constraint where the power of State Legislative Assembly is limited
by the constitution and its application is also limited.

Hudud literally means limitation; limits ordained by Allah.
Technically it means punishment, which has been prescribed by Allah
and fixed by Syariah; it cannot be decreased or increased. Theft,
highway robbery, illicit sex, false accusation, rebellion, alcohol
consumption and apostasy are considered as Hudud offences.
Punishment for these offences are corporal in nature, involving
whipping, stoning to death and amputation of limbs and It has been
fixed in the Quran. Qisas (law of retaliation) refers to offences that
involve bodily injury or loss of life. The offender will be awarded the
identical punishment with his offence towards other person. The
punishments of Qisas normally involve mandatory death or
imprisonment, but compensation in the form of a sum of money or
property (diyat and irsy) is accepted if the guardian of the victim
forgives the offender.  Since the punishment for Hudud offences was
prescribed in the Quran, they are the offences against the percept of
religion and fall within the state legislative power to enact any relevant
Act governing those offences.

Ahmad Ibrahim in his book wrote:

“There seems to be a need therefore to give a proper place to the Islamic
law and the Shariah Courts and thus to implement the provision that
Islam is of the religion of the Federation. As Islam is the religion of the
Federation, the Shariah as based on the Quran and Sunnah must be
enforced in the Federation and it should be provided that any law which is



inconsistent with the Holy Quran and the Sunnah shall be void to the
extent of such inconsistency. The Privy Council has ruled that in the case
of Singapore a law to be valid must conform to the fundamental rules laid
down by the English Common Law. This view seems to be acceptable to
some in Malaysia too but as Islam is the religion of the Federation surely
the fundamental principles of the laws should be based in Malaysia, not
on the English Common Law but on the Shari‘ah”.31

There are two hudud bills in Malaysia namely the Syariah Criminal
Offence (Huddud and Qisas) Terengganu Enactment 1423H/
2002M, which was passed by the Terengganu State Legislative
Assembly on the 8th July 2002 with 4 abstentions and no votes against
and Kelantan Syariah Criminal Code Enactment (II) Bill 1993 which
was passed on 25th November 1993 by the Kelantan State Legislative
Assembly. These two Enactments are unfortunately unenforceable
in those particular states due to the constraint in the constitutional
framework32. Under the Constitution, the state has a power to enact
on Islamic criminal law only when the power is not within the
jurisdiction of Federal Parliament and since hudud and qisas law mainly
deals with penal laws, the power to enact on penal laws are provided
under the federal list, not the state list. A petition was made under
article 128 of the Federal Constitution to determine the dispute
concerning state-federal power before the Federal Court and it was
held that Kelantan hudud law is unconstitutional and the decision, by
implication, makes the Terengganu hudud law is also unconstitutional33.

Suffian LP in Ah Thian v Government of Malaysia34 states that:
“The power of Parliament and of State legislatures in Malaysia

is limited by the Constitution, and they cannot make any law they
please. Under our Constitution written law may be invalid on one
of these grounds:

(1) in the case of Federal written law, because it relates to a matter
withrespect to which Parliament has no power to make law,
and in the case of State written law, because it relates to a
matter which respect to which the State legislature has no
power to make law, article 74; or

(2) in thecase of both Federal and State written law, because it
is inconsistent with the Constitution, see article 4(1); or

(3) in the case of State written law, because it is inconsistent
with Federal law, article 75".35

In this case, the Federal Court ruled that under the Federal
Constitution, written law might be invalidated inter alia where the
State written law was inconsistent with the Constitution because
Malaysia applied the concept of constitutional supremacy where any
law passed by the legislature must be consistent with the Federal
Constitution36. Ahmad Ibrahim while commenting on sections 337

and 538 of the Civil Law Act 1956 wrote that “because of that we
have to follow in Malaysia, except there is any other written law,
English common law and the English common law only will be the
basis of the law and the law of the State in Malaysia. The Islamic
law, for now, only applicable to Muslim and on limited matters only
i.e. on matters relating to family affairs and Islamic religion in
restricted meanings…”39 This shows that amendment to the Federal
Constitution is much need in order to enforce the hudud laws in
Malaysia.

In the contrary, Brunei is a country that implements a system of
absolute monarchy and Islamic law had been used to replace English
law in some matters. According to Part VII of the Brunei’s
Constitution, the Sultan has final say in its legislative process.40

According to Article 3(4), the advice of the Religious Council is not
binding to the Sultan in exercising his power to enact law and Article
1841 gives the Sultan a significant political power which enables him
to disregard the Executive Council’s decisions.

The Islamic criminal law of hudud has a standing position in
Brunei as what had been express by the Sultan, where He says that:

“We repeat the history of Islamic law that was once practiced centuries
earlier in this country, … We do not expect others to accept and agree with
us, but it is sufficient if they just respect us, just as we also respect them.”42

Abdul Aziz Bari (1999)43 is of the view that it is too hard to introduce
Islamic criminal law in Malaysia due to the races and religious
composition in Malaysia, and not all Muslims areprepared to be



governed by Islamic criminal law. This view however is a weak view,
since Brunei, which also has citizen from multiple races and multiple
religions, has implemented Hudud. The issue on whether the
community is ready or not to accept Islamic criminal law is actually
not a material issue in Malaysia. It can be supported from the history
of Malaysian legal system where Islamic law once was implemented
in the Straits Settlement and Malays States long before British
intervention, which introduces common law to Malaysia, and it was
proved in several cases such as Shaik Abdul Latif and others v. Shaik
Elias Bux44 wherein this case the judge wrote in his judgment that
“the only law at that time applicable to Malays was Mohamedan
[Islam] modified by local customs.”

Furthermore, in Ramah v. Laton,45 the Court of Appeal had held
that Muslim law was not foreign law but local law and the law of the
land of which the court must take judicial notice. The court must
propound the law and it is not competent for the court to allow
evidence to be led as to what is the local law.

It also can be evidenced by the introduction of the English
Common Law, where after seeking independence from the British,
the community at that particular time was forced to be ruled by
those law, which is persist until now. Thus, there is no issue whether
the community is ready or not to accept Islamic Law now.

So, in Malaysia, implementation of the Shari‘ah criminal law,
can be done either by amending the Constitution of Malaysia or the
Federal Government, with the power given to it under List I of the
Ninth Schedule46. Still, in order to do this, if the first option is to be
taken, amendment to the Constitution will not be enough; it must
be accompanied with the significant changes to the social, economic
and political system of the country.

The implementation of Shari‘ah criminal law in Brunei do not
expectedly face vocals opposition from the public because of the
special position of the Islamic law in Brunei. It is also understood
that Syari‘ah criminal law (Hudud) is the law of Allah, which shall
be implemented without questioned or changed. Brunei had shown
a wide and strict implementation of Islamic law rather than the
neighbouring Malaysia and Indonesia which including the banning

of sale and consumption of alcohol drink.The Sultan of Brunei, Sultan
Hassanah Bolkiah is the head of state with full executive authority and
his policies are extremely rarely received public criticism.

So, constitutionally, a comparison between Malaysia and Brunei
with regard to the implementation cannot be made fairly. The
difference of the provision in both constitution are incomparable,
and it can never been meet unless there is substantial changes be
made to Malaysian constitution in order to implement the Shari’ah
criminal law. Although it is impossible to concentrate all the power
to only one person or body in Malaysia, but, some changes in
jurisdiction of Islamic law can be made in order for the Malaysian
court to implement Islamic criminal law.
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