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Under the separation of powers doctrine, the common understanding is that
there should be three branches of government, the legislative branch, the
judicial branch and the executive branch. Each branch should be distinct
from one another and no branch should exercise power over another branch
and no individual person should be a member of more than one branch.
Issues relating to the status of the doctrine under the Syari‘ah, whether is it a
must to subscribe to that doctrine and that any failure of any given state or
country to implement the doctrine is necessarily a bad thing in itself and
would vitiate the independence of the judiciary are rarely asked. This paper
discusses the status of the doctrine from the western and Islamic point of
views and then proceeds to relate and define the relationship of the doctrine
with the concept of independence of judiciary in Islam. The study finds the
application of the doctrine is not compulsory and it is not right to say that
failure to implement the doctrine is necessarily a bad thing in itself and
would tarnish the independence of the judiciary.
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In most of modern systems of government, there seems to be a sort
of agreement that government should be structured in accordance
with the doctrine of separation of powers. That a government should
have at least three branches, the legislative branch, the judicial branch
and the executive branch and each should be made independent from
each other within well-defined boundaries of functions and powers.3



Accordingly, with the executive or commonly referred to as ‘the
government’ should lie the role of running the business of the country
by formulating and implementing public policy across the ambit of
territories which it is responsible and also for executing and enforcing
the laws that are passed by the legislature. The legislature will have
in it the principal function to make legislation and the judiciary enjoys
the power and responsibility of adjudicating disputes of conflicting
parties in accordance with its interpretation of the law.4 The above
rudimentary outline of separation of powers doctrine is easily
comprehended, but there is no standard precision as to what the
ideal relationship between the legislative, executive and the judiciary
should be. But, of course, a strict adherence to the doctrine would
necessitate that no branch should transgress or encroach upon the
jurisdiction of the other. Is that really intended by the articulation
and implementation of the doctrine or is there underlying purpose
for which the doctrine was invented? Is it a must to subscribe to that
doctrine, and that is any failure of any given state or country to
implement the doctrine necessarily a bad thing in itself and would
tarnish the judicial independence of that a particular state, or can we
simply say that any system of government, which fails to adopt the
doctrine can be labeled as a bad government? The questions posed
above will be discussed in the preceding paragraph with highlights
on the status of the doctrine both under the western and Islamic
point of views and thus proceeding to define the relationship of the
doctrine with the concept of independence of judiciary in Islam.

 The objective of the
separation of power doctrine is to avoid abuse of power. This is
discernable from the statements of several prominent figures of
western people. A statement attributed to Lord Acton says ‘power
tends to corrupt and absolute power corrupts absolutely’, and there
was also a reported from James Madison- the fourth US president
that ‘the accumulation of all powers, legislative, executive and
judiciary in the same hands, whether of one, a few, or many, and
whether hereditary, self-appointed or elective, may justly be

pronounced the very definition of tyranny’5. This objective had also
been hinted by Montesquieu, the person who is most closely
associated with the doctrine, when he shared his fear about the
use of power tyrannically if the power was not divided in line
with the doctrine. Thus, from the very words of the prominent
proponents of the doctrine, is therefore clear that the doctrine
of separation of power is not an end in itself, it is a means to an
end, it was introduced for a higher objective, i.e. to prevent an
accumulative concentrated powers in one hand which is
eventually feared would lead to abuse of power resulting in
injustice to the people. It is essentially obvious that the doctrine
is a methodology of organizing business of a nation so as to secure
the public good and to prevent unwarranted things.

 Viewed as the above and in light of
the overriding purpose of its implementation, the doctrine is
merely a method or a model by which the system of government
ought to be organized. It is not the only way in which the
government should be organized. Thus, any other system, which
would be able to achieve the same objective, as intended by the
doctrine, should not be sidelined, whether is it from the West or
from the East. On the same ground, one cannot hold that a
failure of any country to subscribe to the doctrine is bad in itself
and the one which adopted the doctrine is good in itself since
the doctrine operates only as precautionary move to prevent abuse
of powers and interference with the other whereas no doubt,
there are other ways of abuse and interference.

 Under the western
concept, separation of powers is highly expected to be tightly
maintained when it comes to the relationship between the
executive and the judiciary. It is a common stand that to preserve
the integrity of the administration of justice and to maintain
public confidence, the judiciary should be perceived as
completely independent of the other branches of government.6

But one might ask, what happens if the judiciary is completely
independent and free from any kind of control or scrutiny of



the other branches, would it be assured that there will be no
abuse of power within the branch itself?7

To put it simple, does Islam recognize the separation of powers
doctrine? To answer this question, we need to examine the practice
of the Islamic government since the time of the Prophet (s.a.w.).
Undoubtedly that the prophet was the first judge in Islamic history,
whereby all disputes would have to be referred to him. In the
agreement executed between the Muslims and the people of medina
after the migration of the prophet to Medina, there was a clause that
all the disagreements or disputes must be referred to Allah (s.w.t.)
and the Prophet (s.a.w.).8 By this clause Sayed Sabiq deduced that
the Prophet was the first judge in Islam.9 It was also reported that
the Prophet had delegated his judicial power to some of his
companions due to the expansion of the Islamic territories10 and also
as a preparation for the companions to take over the administration
of the Islamic territories after his demise. Amongst the companions
appointed as judges during the prophetic time were ‘Itab bin Asid in
Mecca and ‘Ali bin Abi Talib in Yemen.11 The Prophet (s.a.w.) was
the head of Medina state and he also was the only source for legislation
through the divine revelation and his guided opinion, so the executive
power and the legislative power were also laid with the Prophet. Thus
it is clear that during the time of the prophet there was no separation
of powers, in which all those powers were in the hand of the Prophet
(s.a.w).

When the prophet died in 10H/632M, he was succeeded by
Abu Bakar al-Siddiq, the first caliph, who assumed the prophet
temporal responsibility including the judicial aspect. Still the judicial
power vested in the caliph and it was not regarded as an aspect
separated from the other powers,12 even though Umar al-Khattab
was reported to have been appointed a judge at the time.13 During
the period of Umar al-Khattab, the Muslim expansion became greater
and this necessitated the delegation also of the judicial functions to
the provincial governors and officials. Umar was said to have
appointed Abu Darda‘ Uwaimir as the judge of Medina, Shuraih

Ibn al-Harith al-Kandi the judge in Kufah, Abu Musa al-Ash‘ari as
the judge in Basrah and Uthman Ibn Qais as the judge in Egypt.
Thus, during the reign of Umar al-Khattab, all the powers were also
vested in him, except for the delegated judicial power mentioned
above. This practice continued during the reign of the third and the
fourth caliphs.

From the above briefs, it is apparent that the separation of powers
was not in practice during the early period of Islam. All the three
branches of governmental organs were in the hand of the head of the
state, i.e. the Prophet (s.a.w.) and the caliphs, and that the provincial
governors were also judges especially during the first Islamic century.
It was only after the second and the third centuries, when it became
generally accepted that the qadis were the judges and custodians of
Shariah, that the caliphs and the governors rendered full and exclusive
delegation of their judicial power to the qadis.14

Looking at the point of the practice of the prophet and the Fourth
rightly guided Caliphs, we can conclude that there is no real
separation of powers in the light of the modern doctrine of separation
of powers, but it does not mean that Islam does not recognize the
separation of powers doctrine for several reasons;

1. There is no clear provisions in the Qur‘an and Sunnah
prohibiting the practice of separation of powers, it is more
on public policy or siasah syarr‘iyyah, whereby the head of
state is given a wide power to formulate his policy of
administration for matters not clearly covered in the Qur‘an
and the Sunnah of the prophet in view of the public good
or interest and to prevent injustices by taking account the
circumstances of socio-legal, socio-economy and politics of
his country or state.15

2. The Caliphs, after the second and third centuries when the
religious-legal scholars began assuming prominent positions
in Islamic community, started giving full exclusive delegation
of the judicial power.

3. The reason for the implementation of the doctrine is to
prevent abuse of power and to attain justice. This is in line



with the objective of Shari‘ah. It has been succinctly stated
by a renown Islamic jurist, Abu Ishaq al-Syatibi, that Islam
came with clear goals to protect and safeguard the interests
of human beings either in terms of material and spiritual,
individually or collectively, for their benefit in this world
and the hereafter. 16 Further Ibn Farhun in his observation
regarding the objectives of the Judiciary states that:-

“.. It includes elimination of unrest and disturbances, suppression of
acts of wrongdoings, support and protection of the oppressed, putting
an end to contention, commanding the doing of what is good, and
forbidding the doing of what is evil…” 17

From the above facts it is clear that the status of the doctrine of
separation of power is not of a compulsory one. The most we could
say that the doctrine is recommendable or permissible under the
purview of Siasah Shar‘yah of preventing abuse and promoting justice.
Once again, we could see that, the western concept of the doctrine is
in agreement with the Islamic point of view regarding the doctrine
whereby the doctrine is not the end in itself but it is a means to an
end, it is a methodology to secure other objective. Thus in light of
the above, it is not compulsory to adopt the doctrine as the only way
in which government may or should be organized. Taken as that, the
failure of any country to subscribe to the doctrine is not necessarily
a bad thing.

Originally judicial matters are prerogative of the caliph. Due to his
heavy engagement with other administrative matters, the caliph
started delegating his judicial functions to qualified persons termed
as al-Qadi, but this not necessarily means that the caliph cannot
exercise the function. According to several jurists such as Ibn ‘Abidin
of Hanafies in his book Radd al-Mukhtar and Ibn Rush al-Malikies
in Bidayah al-Mujtahid wa Nihayah al-Muqtasid, the delegation of
the caliph of the function does not deprived the caliph from exercising
the judicial function himself because the functions originally belongs
to him.18

Hence, by looking at the above and the administration of Islamic
justice system historically, it suggests that there was no separation of
powers between the judiciary, legislative and executive in its strict
sense, but it does not mean that there was no judicial independence
during those periods of times, the prophetic time and the caliphate’s.
In fact, the judges of those times enjoyed freedom in the exercise of
their judicial functions. This could be easily implied from the
abundance of reports that even the caliphs themselves had to submit
themselves to the jurisdiction and powers of their own appointed
judges. The most-quoted example is the case of Caliph Ali (r.a.),
who was a party in case against a Jew, which resulted in a verdict
adverse to the Caliph. The Caliph in that case made a claim against
the Jew to recover a suit of armour, but he failed to satisfy the required
standard of proof to establish his claim. He managed to offer his son
as the only witness in support of his claim, whereby under the Islamic
law of evidence, his son was not a competent witness on the ground
of bias or interest (tuhmah)19 and due to that the trial judge ruled
against him. To lend further support on that, we may refer to a report
that Caliph Umar had once dismissed a judge who heard his case
against a Jew. It was narrated that, when both parties (the Caliph
and the Jew) appeared before the judge, the latter rose in his seat out
of deference to Umar. The Caliph is said to have regarded this kind
of deference to one party as an intolerable judicial weakness prompted
him to dismiss the judge at once.20

Hence, there was an obvious tradition that in the early
Islamic periods, even though the concept of separation of powers
was not really implemented, the judicial independence was preserved
at all times and at whatever expenses. So, in Islam, there is no
compromise with the judicial independence whereby it must be
respected and preserved regardless of the system adopted by the
country.

On the other side, a political system may possibly be organized
on the concept of separation of powers and declare that the three
branches of government are totally independent and not exposed to
influence of the others, but in practice one power, for certain reasons,
may interfere with the functions of other powers in order to dominate



and put its control over them. So, it is not about the system per se
but how is the system really being implemented.

Thus from Islamic perspective, the judges must be given freedom
and independence in exercising their judicial functions and there should
not be any form of interference, transgression and intimidation. The
judges should be allowed to adjudicate cases based on the facts gathered
during the judicial proceeding and in accordance with the rules of
evidence and procedure.21 It is no good of championing the separation
of powers doctrine but the judicial independence is being deprived of
the judges. It was reported that ‘Ali and Zayd had once adjudicated
upon a case. Subsequently, a party to the case informed ‘Umar al-
Khattab (who was then the Caliph at the time) of the decision of the
case, to which ‘Umar replied that he would have given different decision
if he were the judge. Upon hearing that the man replied ‘then why
don‘t you, you are the Caliph?” ‘Umar then replied saying that had it
been a matter of applying the Qur’an and Sunnah, he would have
intervened, but since the decision was based in opinion (ra‘y), they
(Ali, Zayd and Umar) are all equal in this respect.22 So ‘Umar refused
to interfere with the decision made by the trial judges (Ali and Zayd)
even though he held a different view regarding the case.

Another important point should be highlighted here that, judicial
independence does not mean that the judges should be made free
from being observed and checked by the Caliph or the appointing
authority. The judges were appointed by Caliphs, thus, it was sensible
for Caliph to check the conduct of the judges in the exercise of their
judicial functions in terms of their suitability and competency so
that the end of justice can be achieved and the people will have
confidence in the judiciary. The exercise of this kind of checking
and examination does not run against the judicial independence since
as the head of the state, the caliph maintains his right to make sure
that the judicial process and the justice system operate in accordance
with the Islamic requirement and objective of preventing abuse and
corruption and promoting justice and fairness.23 In line with this
principle, the judges are also subject to complaint from the people at
large and the caliph or the appointing authority should look into
the those complaints to ascertain their genuineness and merits.24

Apart from the above, adherence to the principle of judicial
independence does not prevent the caliph or the government from
giving advice or proffering guidelines to the judges regarding the
exercise of their judicial functions. We said before that, one of the
functions of a Caliph is to scrutinize the conduct and actions of
judges. In light of that, the Caliph should give advice to the judges if
he sees it fit to do so. It was reported that Caliph Umar had written
to Abu Musa al-‘Ash‘ari advising him regarding the some principles
of procedural law and ethics in the exercise of his judicial functions.
The letter says-

‘Henceforth, the right to adjudication is an absolute duty and a
followed Sunnah. Investigate the case brought before you, for right
without execution is futile. Be equal between the parties before you,
in your expression and in your judgment. Your judgment should not
be the basis for the noble to hope for your favour (injustices), and
for the poor to despair from your justice. The burden of proof is on
the accuser, and he who negates should be asked to take the oath.
Reconciliation is desirable amongst Muslims except where there is
agreement on something, which legitimizes what is prohibited or
prohibits what is legitimate. He who claims even a doubtful right
and proves it, accord him the right, but if he cannot prove it then
rule against him, for it is the best you can do. If you rendered a
judgment and after a period of time you find it to be unjust, do not
hesitate to revise it, for the right is the original and no one can change
it. The revision of wrong judgments is better than preserving
injustices. Muslims are witnesses unto one another except those who
are well known for liars and who have been punished for a Hadd, or
who has interest (close relationship). Allah deals with the intentions
of the people, and we therefore can only judge on the basis of proof.
If a case is presented to you, and you cannot find the applicable rules
clearly stated in the Holy Qur`an or the Sunnah, you can reason the
solution, contemplate, try to find an analogy, and study the works
of the wise and then render your judgment accordingly. Beware of
anger, anxiety, monotony, disgust, and do not be biased against or
for anyone even if he is your ally. Just a judgment is rewarded by
Allah (s.w.t.); and the people appreciate good judgment. If one



devoted and sincere to Allah and adheres to the right, even when it is
against one`s own interest then Allah will save him and he who
pretends Allah (s.w.t.) will curse him. Allah does not accept from
His slaves unless it is good and clean.’25

It should have become clear from our discussion that separation
of the three powers, especially the separation of responsibilities and
functions of the executive from the judiciary is very much welcomed
in Islam and Islam does not rule against it. At the same time,
separation of power is not something, which is of compulsory in
itself; it is but to serve higher purpose of doing justice. Justice can be
achieved even without the powers being separated. Independence of
Judiciary on the other hand should be understood in the sense that
there is no absolute independence to be afforded to the judges, they
are susceptible to the principle of check and balance by the authority
and the authority has the right to give advice and opinion of what it
believes to be the best for the administration of justice in the state
but the advice must be in line with the principles of Islamic justice
system.

Comparatively both systems, Western and Islamic, agree that the
doctrine of separation of power is not an end in itself, it is but for a
higher objective of preventing abuse of power resulting in injustice
to the people. However, to achieve the above objective; it is not about
separation of powers alone, it is far more on the quality of the persons
holding the powers. That the people in powers, the appointing and
the appointees, first of all must be God-fearing persons, besides being
of high integrity, trustworthy and competent. In the opinion of Ibn
Taimiyyah, competency and trustworthiness (ÇáÞæÉ æÇáÃãÇäÉ) are
essential and indispensable requirements of the people appointed to
the public posts. He based his opinion on the following Qura’nic verses:

“One of the women said, “O my father, hire him. Indeed, the best one you
can hire is the strong and the trustworthy.” (al-Qasas: 26).

“And the king said, “Bring him to me; I will appoint him
exclusively for myself.” And when he spoke to him, he said, “Indeed,
you are today established [in position] and trusted.” (Yusuf: 54)

The appointing authorities on the other hand must find the best
candidates for judicial posts26 and also for any other public posts;
otherwise they would be liable for betraying Allah, the messenger
and the believers. The Prophet (s.a.w.) says;

‘Whoever being appointed to govern Muslims` matters, then he
appointed a person (to look into the Muslims’ affairs) and he knew
that there is another person better than the one appointed, for the
benefit of Muslims, he is indeed has betrayed Allah and the His
Messenger.’ 27

These are the must-have qualities for the effective implementation
of Islamic justice system. These qualities are much more necessary to
ensure judicial independence and integrity. With these qualities
separation of powers might not be needed, this is true when we look
at the system of government applied during the prophetic and the
caliphates‘ times, whereby all the powers of the State were in the
hands of the Prophet (s.a.w.) and the Caliphs and yet the judicial
independence was very well preserved. So, sometimes the problem
comes not from the system, but the persons implementing the system.

Taking into consideration of the current situations and
surroundings where inter alia, people including Muslims are facing
with the problem of moral decadence and lack of qualities and values.
Thus more strict and stringent procedures and methods should be
resorted as precautionary step on the basis of blocking the bad means
(Sadd al-Zara‘i’).28 Accordingly is it prudent to practice separation
of powers, but it is not right to say that it is a must to subscribe to
the doctrine and that any failure of any state or country to implement
the doctrine is necessarily a bad thing in itself and would tarnish the
independence of the judiciary.
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