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This paper is a doctrinal legal research that adopts descriptive and comparative
tools of analysis to review the concept of right in two different systems of
jurisprudence, Western and Islamic. The review reveals that methodological
approach to law, and in particular to the concept of right, are quite different
under the two systems. Indeed, concepts in the two systems cannot generally
be compared for a particular concept existing in one system may not exist in
the other or may have different connotation in that other. It is against this
backdrop that this paper concludesthat the concept of right as an important
issue in the Western jurisprudence has entirely different basis and connotation
under the Islamic jurisprudence if at all it exists under the jurisprudence. It
is akin to what is known as hukmshar’i under the Islamic jurisprudence.
The paper, therefore, recommends for comparative research in Western and
Islamic jurisprudence on fundamental legal issues like the concepts of right,
ownership and legal personality to aim at understanding the concepts under
the two systems rather than harmonizing them or even finding their common
denominators. The differences are so drastic that embarking on harmonization
or establishing distinctive common features may be an exercise in futility.

The concept of right is crucial to every legal system and, thus,is one
of the key topics of discussion in every jurisprudence or legal theory.It
has been studied under various systems of law in termsof definition,
theory, scope and classification. Rights are so important that countries
across the world have statutorily and even constitutionally recognized
them, particularly the basicrights, under their respective legal systems.
Legal systemsinvariably provide for a court system and other
structures and processes for the enforcement of rights through



adjudication and other dispute resolution mechanisms, alternative
dispute resolution mechanisms (ADR). The courts and other dispute
mechanisms have exhibited appreciable creativity, activism and
pragmatism in ensuring the protection of rights through enforcement
and in balancing interests of contending parties regarding rights.

The paper examinesthe concept of right under the Western and
Islamic jurisprudence. It is divided into five parts, including this
introduction as part one. Part two examines jurisprudence from
Western and Islamic perspectives in terms of nature and
classification. Part three is onmethodological approaches to law in
the Western and Islamic jurisprudence. Part fourexplores the
concept of right in Western jurisprudence and Islamic jurisprudence
in the sense of definition and classification. Part five concludes the
paper.

Jurisprudence, also referred to as legal theory or legal philosophy;
but literally speaking, it is a term associated with knowledge of law
or expertise in law, which according to Julius Stone is lawyers’
extraversion in light of ideals, precepts and techniques in other
disciplines, i.e. law has to be studies in its context social economic
or/and political. It is used to refer to study of law just as biology and
economics are used to refer to the study of life and study of
distribution of resources in pure and social sciences respectively.
Jurisprudence is concerned with the problems of law that include
determination of specific issues such as justice, morality, right,
agreement, possession, ownership, legal personality as well as legal
rules, principles and standards and broad issues such as the role of
law in the society as a means of social control and resolution of
disputes that are bound to occur in the society. Any society, nascent,
embroiled with pagan customs or civilized, is governed by rules,
although ever changing, that may be enforceable or otherwise. Law
in western jurisprudence is essentially concerned with legal rules as
opposed to moral rules or mere habits. However, many legal rules
have roots in morality. In Islamic jurisprudence, law has moral basis,
i.e. that basis of the Qur’an and Sunnah, and as such certain human

relations and human behaviors are allowed or disallowed to be
internalized and practiced.

In any society or civilization, there is term used to refer to the
study of law. In Islam, the term Fiqhis used as the counterpart of
jurisprudence in the West. It is, however, imperative to note that
Islamic jurisprudence or Islamic theory of law is not a theory about
law upon the premise of which comparisons and evaluations may be
made about its substance. In other words, it is unlike naturalism or
positivism, which are theories about law. On the contrary, Islamic
law, the Shari‘ah is simply the law itself. Islamic jurisprudence should
therefore not strictly be seen as ‘naturalist’ or ‘positivist’ or any other
in character. Indeed, these categories have little real meaning in the
Islamic context.1

There are numerous attempts to explain jurisprudence from
various backgrounds that can be broadly categorised into religious
and secular backgrounds. For the purpose of this paper, we look at
jurisprudence from Western and Islamic backgrounds. This section
of the paper examines the concept of jurisprudence in terms of nature,
meaning and development in the Western and Islamic civilizations.

Jurisprudence is concerned with man in all ideological
conceptions and legal systems. It is concerned with relationship of
man with other fellow human beings or other beings and the
environment. Under Islamic jurisprudence, law is not only concerned
with man in his relationship with fellow men or other creatures and
the environment but also his relationship with the creator, the
Almighty Allah. Thus, under Islamic jurisprudence right is of two
categories as discussed below, right of God and right of man.

It is important to point out at the outset that Western jurisprudence
refers to the overall attitudes of philosophers and jurists in the West
to questions of justice and the law and the patterns of legal theory,
which have prevailed in Western Europe and the United States.2 The
legal tradition of the West, as interpreted by jurists in that part of
the world, is characterised by Christianity as well as Greek and Roman
law. It regards the Greeco-Roman synthesis as a superior form of



law. The development of the jurisprudence is influenced by a host of
philosophers or jurists including classical ones such as Plato, Aistotle,
Cicero, Hobbes, Locke, Augustine and Aquinas.3 Others are
Bentham, Austin, Finnis, Fuller, Mill, Kelsen, Savigny, Maine,
Holmes, Hart etc. The thoughts of these philosophers and jurists
gave rise to various schools of Western jurisprudence.

The term ‘jurisprudence’ connotes law. The term ‘law’ has wide
meaning and also a narrow and strict meaning depending on the
discipline or context in which it is used. It means a rule of action in
a wide sense to refer to a constant pattern of behaviour as in the Law
of Gravity and the Ohm’s Law of Electricity and other laws in natural
or physical science. It can also be used in this sense to a lesser degree
to refer to laws in social science disciplines such as the Law of Demand
and Supply that describes the behaviour of market in the discipline
of economics. Law in this sense describes action or behaviour and
thus is descriptive in nature. The action or behaviour in question,
particularly in the laws of natural science, must always result in a
certain reaction as described by the law, otherwise the law would be
invalid. Jurisprudence is not concerned with law in a wide sense but
law in strict and narrow sense; law in relation to human actions or
conduct. Law in this sense prescribes conduct and thus is prescriptive
in nature. The law here is not invalid by the mere failure of conduct
to conform to the prescription of the law.4 It is noteworthy that some
philosophers like Plato and Aristotle tend to compare law in the
narrow and strict sense to physical law, i.e. law in the wide sense in
terms of antiquity, absoluteness and eternity, but not predictability
and consistency in terms of compliance. They contend that like
physical law, there is natural and moral law, which can be discerned
on the basis of human reason.5 This, in a way resembles, the position
in Islam. The Islamic law is based on morality including morality as
defined by man. But morality that is premised on human reason
must be in harmony of divine will as revealed in the nusus (definitive
rules).6

Concerning its origin and literal meaning in the western
perspective, the term ‘jurisprudence’ is from the Latin expression
jurisprudential, which suggests study of law. It is used to refer to

either ‘knowledge of law’ or ‘skill in law’.7 Jurisprudence as a
knowledge of law is used in narrow and wide senses. It is used in a
narrow sense to refer to the exposition of particular branches of law
such as ‘labour jurisprudence’ and in a wide sense to refer to the
legal connections of any body of knowledge such as medical
jurisprudence as title for exposition of aspects of medicine as may
relate to law.8

Jurisprudence is technically described by Julius Stone as lawyer’s
extraversion:‘It is the lawyer’s examination of the precepts, ideals,
and techniques of the law in the light derived from present knowledge
in disciplines other than the law’.9

Another description of Jurisprudence as given by Dias in his
statement is as follows:

‘So vast a coverage may be summed up in the proposition that jurisprudential
study nowadays concerns thought about law, its nature, function and
functioning, on the broadest possible basis, and about its adaptation,
improvement and reform. A convenient way of obtaining an idea of its
compass is by explaining this description’.10

The above definitions of jurisprudence by Julius Stone and Dias
attempt to portray the nature and scope of jurisprudence. They show
that jurisprudence is not about mere study of law but it is about the
law in its entirety about critical examination of the law. Law performs
a number of functions in the society. It is a tool of political and
socio-economic control and also a means of resolution of disputes
that imminently occur in the society. Law, therefore, exists in the
society to serve a purpose or meet some set objectives. Jurisprudence
as discipline concerned with the study of law should consider whether
or not a law serves its purpose in the society. This will involve some
research about the law, including adopting empirical means in the
process of the research to collect data and analyse them to obtain a
result. In other words, Jurisprudence intersects with legal research as
it is concerned with an objective, scientific and systematic inquiry
or investigation into the basic facts, sources, ideas or concepts,
principles and institutions of law.11

From the above literal and technical definitions of jurisprudence
from the western perspective, it can be summed up that jurisprudence



is simply and literally about knowledge and skill of law. Knowledge
of law is about understanding the law including its substantive and
procedural or adjectival aspects and skill of law is about how law is
used to solve practical legal problems that may be political or socio-
economic. The simple and literal meaning of jurisprudence is not
far away from its technical meaning as given by Julius Stone and
Dias above. The technical meaning entails investigation or inquiry
into the basic facts, sources, ideas, concepts, principles, rules and
institutions of law. It also involves study of nature, function and
functioning of law as well as its adaptation, improvement and reform

From the Islamic perspective, the word fiqh may be the equivalent and
counterpart of the western word ‘jurisprudence’. Fiqh literally signifies
words like knowledge, understanding and intelligence. It can also be
literally defined as knowledge of law or skill of law (as jurisprudence is
literally understood from the western perspective) when the knowledge,
understanding or intelligence it signifies is used in the context of law.
The idea of fiqh as a knowledge or skill of law is however wider in the
Islamic jurisprudence than in the western jurisprudence. This is because
law is understood in the former to include relationship between man
and the creator, the Almighty Allah. The versatility of fiqh or Islamic
jurisprudence can be seen in the following statement:

‘Islamic jurisprudence is one of the more honorable subjects to study and to
acquire therein; as it defines the ways of life both legal and otherwise.
Furthermore, it encapsulates the divine rules and regulations pertaining
to all mankind and specifies the methods that are to be applied throughout
their lives’.12

Concerning the origin of the word fiqh, IbnAthir postulates that it is
derived from the words al-shaqq (incision) and al-fath (conquest).13

Literally, the word fiqh or jurisprudence as quoted from Lane and
Wehr ‘means to possess understanding, knowledge, and intelligence,
and comprehend and to be skilled in the law’.14 According to Lane,
‘the word fiqh is like the word knowledge in measure and meaning
and it means understanding, knowledge and intelligence, especially
of the Shari’ah.

Many Qur’anic verses use the derivatives of the word fiqh to
mean understanding. Examples are:

‘And it is not for the believers to go forth [to battle] all at once. For there
should separate from every division of them a group [remaining] to obtain
understanding in the religion and warn their people when they return to
them that they might be cautious’.15

‘Of them are some who (pretend to) listen to thee; but We have thrown
veils on their hearts, So they understand it not, and deafness in their ears;
if they saw every one of the signs, not they will believe in them; in so much
that when they come to thee, they (but) dispute with thee; the Unbelievers
say: ‘These are nothing but tales of the ancients’ ‘’.16

‘But what hath come to these people that they fail to understand a single
fact?’17

The use of the derivative of the word fiqh can also be found in a
hadith narrated by al-Bukhari from Musaddad from ‘Abd al-Warith
from Khalid from ‘Ikrimah from ‘Abbas where the Prophet (s.a.w.)
embraced him (Ibn ‘Abbas) and said:

‘Oh Allah, make him understand the religion and teach him the
interpretation thereof ’.

Ibn ‘Abbas became a muffasir (commentator of the Qur’an). The
hadith is analysed to imply that the prophet (s.a.w.) does not merely
mean a simple understanding of the religion but being skilled in it
and having a mastery over it as defined above by Lane.18

Fiqh is and it is a specialised knowledge of the Shari‘ah and its
branches.19 Its juridical meaning is given as ‘the practical Shari’ah
knowledge that can be acquired from its detailed proofs’.20 It is also
defined as ‘knowledge of the rules of Shari’ah that is the path of
ijtihad’.21

Methodological approaches to law in Western jurisprudence and
Islamic jurisprudence are quite apart. The main reason for the
difference lies in the source of law in the two different systems of
law, the Western legal system and the Islamic legal system. Under
the Western system, the source of law is basically the sovereign, the



monarchs and aristocrats in the olden days and the parliamentary in
the modern democratic setting that proclaims sovereignty to be with
the people. God is the sovereign in Islam. Laws are either revealed or
derived from the revealed sources. Man-made law must conform to
the revealed law otherwise is invalid. In the methodological approach
to law in the Western jurisprudence, right is sourced essentially from
the law of the parliament in the modern day. Other recognised sources
of right are custom and judicial precedent in common law system.
Regarding methodological approach in Islam, right is no more than
hukmshar’i, the rule of law derived directly or indirectly from the
revealed sources. We briefly discuss the two different approaches
below.

Many theories underlie jurisprudence and in particular the concept
of right from the western perspective. This has led to the evolution
and development of various schools of law with varying views about
law and the concept of right as central to jurisprudence. Various
ways of classification of the theories of jurisprudence are gleaned
from the writings of renowned jurists. One of the classifications is
into Natural Law; Historical Jurisprudence; Transcendental Idealism;
Utilitarianism; Social Functionalism; and Pragmatism.22 Another
classification arranges legal theories under headings, namely: Greek
and Roman Theory; Legal Philosophy in the Middle Ages; Natural
Law in Classical Era; German Transcendental Idealism; Historical
and Evolutionary theories; Utilitarianism; Analytical Positivism;
Sociological Jurisprudence; and the Revival of Natural Law.23

The major theories of jurisprudence are manifested in the popular
schools of jurisprudence, namely the Positivist School, the Naturalist
School, the Historical School, the Sociological School and the Realist
School. We focus on the positivist school for our purpose. The
positivist school considers law as a command. Law to some extent is
a command as there are numerous examples of rules of law couched
in terms of a command given by an authority and directed to a subject
of law. However, most legal rules are not in form of command. For
example, rules relating to making a will or entering into contract do

not command anyone to make the will or enter into a contract. This
school was pioneered by Bentham and championed by Austin. Austin
describes law as the command of the sovereign backed up by sanction.
The command theory of the positivist school, particularly as
formulated by Austin, has suffered severe criticism from other jurists
especially Hart.24 The positivist school, and in particular the
command theory, developed in opposition to the Natural Law School
which views morality as the basis, test and end of the law.25

The Arabic terms Shari’ah and Fiqh are different in meaning and
scope but often used interchangeably. Shari‘ah denotes the path to
be followed and it literally means “the way to a watering place.”26It is
explained by the Islamic jurists in the narrow and technical sense to
mean “the ordinances that Allah ordains for His worshippers so that
they may be faithful and striving towards where lies their salvation
here in this life and hereafter.”27The Shari‘ah consists of “those
institutions which Allah has ordained in full or in essence to guide
the individual in his relationship to God, his fellow Muslims, his
fellowmen, and the rest of the universe.”28 The Shari’ah ordinances
and institutions constitute the framework of the norms and values
of the religion of Islam. Shari‘ah can therefore be simply described
as “the religion of Islam in principle and practice”.29 The term Shari’ah
is referred to in the following verse of the Holy Qur’an:

“We made for you a law, so follow it, and not the fancies of those who have
no knowledge.”30

The term Fiqh signifies intelligence or knowledge when used in the
literal sense. It is the technical name given to jurisprudence in Islam
and therefore used to refer to the knowledge of the practical rules
contained in the branches of Shari‘ah (furur al-fiqh) acquired from
the detailed evidence in the sources of Shari’ah31. The knowledge of
the sources of the Shari’ah themselves and how legal rules are derived
from them is called usul al-fiqh. Shari’ah connotes the legal and non-
legal norms in Islam. Fiqh is the science of these Islamic norms,
including their ritual and non-ritual components. While Fiqh can



evolve over time and may change with change of time and
circumstance, Shari‘ah, being Devine, is immutable32. The English
phrase ‘Islamic law’ is confusingly used in a wide sense to refer to
Fiqh and in a wider sense to mean Shari‘ah. The phrase is also used
in a narrow senseto refer to the legal norms in Islam.33 The overall
aim of the Islamic law is to enjoin the good and promote welfare
(maslahah). This aim is translated into the objectives of the law
(maqasid al-Shari’ah) to involve safeguard of the faith, self, intellect,
posterity and wealth.34

The sources of Islamic law are traditionally and broadly classified
into the primary and secondary sources. The primary sources are the
Qur’an and Sunnah35. The secondary sources differ in number
depending on how they are viewed by schools of thought and
individual scholars. They generally include revelations of the Almighty
Allah to the previous prophets and their peoples before the Holy
Prophet Muhammad, Ijma (the consensus of the Holy Prophet’s
companions or of the qualified Islamic jurists), the enlightened
judgment of a qualified companion of the Prophet, ‘Urf (customs,
precedents, mores, etc.) Qiyas (Analogical deductions), Istihsan
(Preference), Maslahah/Istislah or Masalih al-Mursalah (Public
Interest), Istishab (Legal Presumption/Presumption of continuity),
Dahara’i (The Means or Instrumentalities), Sadd al-Dhara’i (Blocking
the Ways) and Ijtihad (Independent disciplined reasoning).36These
primary and secondary sources combine to form the body of the
Islamic law.

Another way of looking at the sources of the Islamic law is in
terms of sources of knowledge and is again broadly classified into
two, the revealed knowledge and the derived knowledge. The revealed
knowledge as the first source is used to mean Shari’ah and is
constituted only of the Qur’an and Sunnah. Shar‘iah here is further
divided into the recited revelation (the Qur’an) and the non-recited
revelation (the Sunnah). The second source, the derived knowledge,
refers to the knowledge derived from human intellect through mental
exertion (ijtihad). The derived knowledge or ijtihad signifies the
process of independent reasoning by qualified scholars to develop
legal rules embodying the essence and spirit of Shari‘ah. The process

results in derived jurisprudence underlying the branches of the Islamic
law (fiqh). Ijtihad is resorted to and its outcome only used when
there is no explicit position in the revealed knowledge.37

Usul al-fiqh or the roots of fiqh and al-qawa’id al-fiqh or the
maxims of fiqh play vital role in the development of Islamic law to
make it applicable to all time, people and circumstances. The use of
the derived knowledge led to the emergence of the methodological
discipline of Islamic legal theory (usul al-fiqh), a method of deriving
rules of fiqh from their sources. Maxims of fiqh (al-qawaid al-fiqh)
are rules developed over time from the detailed study of fiqh to provide
guiding principles for the fiqh itself. These rules constitute theoretical
guidelines and reflect the spirit and essence of the Islamic law in the
various areas of fiqh such as evidence and procedure, family law and
law of commercial transaction. Maxims of fiqh are as such part of
fiqh and distinguishable from usul al-fiqh38. Examples of legal maxims
based on Sunnah in the Islamic law of evidence and procedure on
one hand and the Islamic law of succession on the other are “The
onus of proof is on the shoulder of the person that makes an
assertion”39 and “There will be no inheritance between two
religions”40respectively. Al-qawa’id al-fiqh are different from
qawa’idusuliyyah which are principles relating to the sources of the
rule of law and not the rule of law per se.

Under the Islamic legal system, legal rule (Hukm) originates from
the lawgiver (Hakim) and Almighty Allah is the only sovereign and
the lawgiver. Legal rules in Islam are concerned with the objects of
the law (MahkumBihi), which are the conduct, rights and obligations
of a legal competent (MahkumAlaihi). Legal competent connotes the
subject to whom the law applies, that is the mankind. Shari’ah
provides guidelines or manual to guide the conduct of mankind41.

As a distinct legal system, Islamic law is characterized by three
inherent and important attributes. One, it is divinely guided being
revealed by the Almighty Allah, the Omniscient, Omnipresent and
Omnipotent to His chosen prophet Muhammad (Peace be upon
him). In Islam, Almighty Allah alone is the sovereign and He is
therefore the only lawgiver who has prerogative of ordaining a path
for the guidance of mankind, as He knows best His creatures42. Two,



Islamic law is universal in nature. This feature of Islamic law makes
it conveniently applicable to all peoples under all circumstances and
at all times and places. It is interpreted by the mujtahidun43through
the mechanism of Ijtihad44to cater for all times and situations in the
absence of explicit provisions in the primary sources. In Islam, Allah
is the lawgiver and the Muslim community as His trustee enjoys the
derivative rule-making power and not an absolute law-creating
prerogative through the use of Ijtihad45. Three, Islamic law is a
complete code for both spiritual and mundane life. It regulates every
aspect of life including rituals, morals, family relationship, business
and commercial transactions, crimes and torts, government and
constitution and international relations46.

One of the major problems of jurisprudence is associated with the
concept of right. Indeed, many jurists consider jurisprudence as ‘the
science of right’. There are varying definitions and classifications of
right not only in different legal traditions but also within a particular
jurisprudence or legal tradition. For example in Western jurisprudence
jurists like hohfeld and Dworkin have different approches to the
concept of right and likewise in Islamic jurisprudence jurists like
Ahmad Fahmi Abu Sinnah, Ali al-Khafif and Abd al-Razzaq al-
Sanhuri have different approaches to the concept of right. We will
look at perceptions about right in Western jurisprudence and Islamic
jurisprudence in the following.

The concept of right is so fundamental to jurisprudence that one of
the perceptions and conceptions about Jurisprudence in the western
perspective is that it is ‘a science of right’.47 This signifies that the
essence of law is located in the enunciation, interpretation and
protection of rights. In this sense, the concept of right in all systems
of jurisprudence is tied human person and conduct48 as it is a matter
of law. The concept is located in the body of rules of human conduct
in a given jurisprudence. It is this body of rules that determines
existence or otherwise of a right in the given system of jurisprudence.

It is in view of right that jurisprudence is classified into analytical
and normative jurisprudence.49The question: ‘what is a right?’ falls
under analytical jurisprudence and the question of what rights people
possess or ought to possess is a matter for normative jurisprudence.
The following definitions of right reveal the varying approaches of
jurists to the concept of right:

Allen views right as ‘the legally guaranteed power to realise an
interest’.50

Holland sees right as ‘the capacity residing in one man of
controlling, with the assent and assistance of the State, the actions of
others’.51

Holmes is of the opinion that right is ‘nothing but permission
to exercise certain natural powers and upon certain conditions to
obtain protection, restitution, or compensation by the aid of public
force’.52

Rights like many other legal concepts have some theories behind
them and they can be classified in various ways. On the theories of
right, there are what is called ‘will theory’ and ‘interest theory’. Will
theory presupposes that the law grants means of self-expression or
self-assertion. A right emerges when a person exercises his will. Right
therefore goes with a will. The interest theory portrays right as a
legally protected interest as opined by Ihering and Salmond.53

Regarding the classification, the following six (6) categories or
classifications of right are noteworthy:54

1. Perfect and Imperfect Rights: Perfect rights are enforceable
rights such as rights arising from agreement under a valid
contract or rights arising by operation of law under the law
of torts. Imperfect rights are those rights recognised by law
but are not generally enforceable by the courts. These include
claims barred by lapse of time under the Limitation Act 1980
and the rights under chapter four (4) of the Constitution of
the Federal Republic of Nigeria which are meant to be not
enforceable but fundamental objectives and directive
principles of state policy.

2. Primary and Secondary Rights: Primary rights are those
rights created without recourse to rights already existing, eg,



the right to life. On the other hand, secondary or accessory
rights are in place for the purpose of enforcing the primary
rights.

3. Public and Private Rights: Public rights are those rights vested
in the community/state as a whole and not to the individual
members of the community/state. Private rights are vested
in individuals as opposed to the larger society. These include
right to own and enjoy possession of property.

4. Positive and Negative Rights: Positive rights demand for
positive acts from those on whom the correlative duties rest.
Negative rights are related to negative duties of refraining
from specific acts.

5. Proprietary and Personal Rights: Proprietary rights are
concerned with a person’s property and they are generally
transferable rights. Personal rights relate to an individual’s
status and are not transferable, e.g. citizenship right.

6. Rights in Rem and Rights in Personam: The right in rem is a
real right and is available against the whole world. The right
in personam is a personal right, available against determinate
persons only.

7. Right in re Propria and Right in re Aliena: Right in re Propria
or jura in re propria is a right in one’s own property as
opposed to right in re aliena or jura in realiena, which is
right in someone else’s property. Rights in someone’s property
involve rights of pledgee, lessee, bailee or mortgagee.

8. Vested and Contingent Rights: A vested right is the existing
right in a person or group of persons. On the other hand, a
contingent right is the right that vests in a person or group
of persons pending happening or non-happening of an
uncertain event.

We are essentially concerned with analytical jurisprudence in that
we, in the main, deal with analysis of rights. We will use the postulations
of Hohfeld for that purpose. In his seminal work, Fundamental Legal
Conceptions as Applied in Judicial Reasoning (1919), Hohfeld seeks

to clear the ambiguities arising from the erroneous assumption that all
legal relations can be reduced to ‘rights’ and ‘duties’. In view of the
fact that the term ‘right’ changes according to the context it is used,
Hohfeld attempts to split up the concepts embodied in the term (in
its wider sense) and give them precise meanings by grouping them
into ‘jural opposites’ and ‘jural correlatives’.55

The analysis of Hohfeld is in terms of functions and relationships,
which he refers to as ‘the lowest common denominators of the law’.
These are six (6), namely:

(a) Right;

(b) Duty;

(c) Power;

(d) Liability;

(e) Privilege; and

(f ) Immunity56

Hohfeld posits that understanding inter-relationships of the
above lowest common denominators of the law will help in lessening
the effect of their ambiguities. He analyses the term ‘right’ to show
that it involves four ‘strictly fundamental legal relations’, namely:

(a) Right (or Claim);

(b) Privilege;

(c) Power; and

(d) Immunity57

These legal relations are used by Hohfeld in a specialised sense
that is often at variance with popular usage-as in the expressions such
as the following:

‘He has a right to his point of view’

‘It is a privilege to be taught by X’

‘They seized power in 1917’

‘This drug gives immunity against...’58

As opposed to the above examples of popular usage of the four (4)
jural relations involved in the idea of right, Hohfeld explains them
in strict sense as follows:59



Right: By ‘right’, Hohfeld means ‘a claim’ as illustrated thus:
everyone is under a legal duty to allow A to perform some action,
and A has a claim to enforce his right of performance. B has a ‘claim
right’ in his capacity as landlord to receive a stipulated rent from C;
he may enforce that right against those, such as D, who seek to prevent
its exercise.

Privilege: Privilege signifies E’s freedom to do, or refrain from
doing, some act (E ‘may’ perform an act, if he so desires). F, in his
capacity as landlord, may-but need not- grant leases; in general, no
one has a claim on him should he decide to exercise, or not to exercise,
his privilege.

Power: Power as postulated by Hohfeld connotes that G has
freedom to perform some act which may alter his and other’ legal
rights and duties, whether or not G has a claim or privilege. An
example is G’s power to sell his property.

Immunity: By immunity, Hohfeld refers to the relation of H to
I when I has no legal power to affect one or more of the existing legal
relations of H.

Hohfeld goes further to construct and analyse a scheme of ‘jural
relations’ based on ‘opposites’ and ‘correlatives’. He designates ‘jural
opposites’ to be the following:

(a) Right and No-right;

(b) Privilege and Duty;

(c) Power and Disability; and

(d) Immunity and Liability60

According to the Hohfeld scheme, no pair of opposites can co-
exist in the same person. Therefore, if P has a privilege in relation to
the sale of his house, he cannot have a duty in relation to the same
subject matter at the same time.61

On the other hand, ‘jural correlatives’ may be illustrated by X’s
right against Y, whereby Y shall stay off X’s land. The correlative of
X’s right here is Y’s duty not to enter. The correlative of X’s privilege
of entry on his land is Y’s ‘no-right’ that X shall not enter. In the case
of X enjoying a power, the correlative is a liability. In the case of X
possessing immunity, the correlative is a disability. By the Hohfeld

scheme, each ‘pair’ of correlatives must exist as a related unity; thus,
if X has one of the pair, some other person (for example, Y) must
have the other. The ‘pair’ is an expression of the relation of X to Y
and of Y to X. The ‘jural correlatives’ are designated as follows:

(a) Right and Duty;

(b) Privilege and No-Right;

(c) Power and Liability; and

(d) Immunity and Disability62

The purpose of Hohfeld is to analyse rights so as to negate the
influence of words that take colour from their context. This effort is
applauded and welcomed. It has, however, not received universal
approval. Pound, for example, submits by way of a critique to Hohfeld
scheme that ‘jural opposites’ were often not ‘opposites’, but merely
‘contrast’.63

Right is termed haqq in Shar‘iah. The basis of most rights in Islam
is divine wisdom and to that extent they are universal, immutable,
and eternal. Rights based on divine wisdom do not change with
time and space. They have to be always followed. A man-made
right is only valid when it is in harmony and conformity with the
primary sources of Islamic law, the Qur’an and the Sunnah. Man-
made right can change; but can again only be changed when that
does not violate the primary sources. Right connotes reality or
established fact in a literal and broad sense.64 In this sense, right is
used in multiple related senses such as the ‘specific due’ ‘truth’
‘certainty’ and ‘justice’. This literal and broad meaning led to the
use of right in the contradictory senses of both right and duty as
this notion suggests: ‘what has been established for me is my right,
and what has been established against me is my duty’. This portrays
right as correlative of duty.65

Some examples in the verses of the Qur’an show that right is
used in literal and broad sense. For example, in the sense of the specific
due, Allah (s.w.t.) says: ‘and those in whose property there is a right
for the indigent and the deprived’ (Qur’an 70: 24-25.). It is used in



the sense of justice where He says: ‘and Allah judges with right’
(Qur’an 40:20).

Theories, law and practices in the western jurisprudence show that
right is also understood in the jurisprudence in literal and broad sense.

In the legal parlance, al-Laknawi defines right as: ‘An established
hukm according to Shari‘ah’.66

From the above definition of al-Laknawi, ‘right’ still means
established fact as understood in the literal and broad sense but the
fact is established by the Shari’ah. Allah is the sovereign in Islam and
right is sourced from His hukm directly derived from the primary
sources of Qur’an and Sunnah or indirectly derived from the
secondary sources.67

Sovereignty lies with the sovereign in the western jurisprudence.
An important theory that guides the understanding of law, including
right, in the western jurisprudence is the command theory. The
sovereign may be the monarch in the monarchical system of
government, the aristocrats in aristocracy or the parliament/president/
political head in a democracy. The source of law in the western
jurisprudence is not the creator but legislation, customs, judicial
decisions etc.

The characteristics of rights in the Shari‘ah can be viewed in
terms of definition of right or its classification. According to Abu
Sinnah, right consists of four (4) characteristics as follows:68

1. The established things: The established thing may be
property, usufruct, performance, forbearance or any other
juridical attribute. Property and usufruct exist simultaneously
as two (2) established things for the two parties in a lease
contract, the lessor and the lessee. In such a contract, what
is established for the lessor is the rent and what is established
for the lessee is the usufruct. The obligation to refrain from
committing crimes and the obligation to inflict punishment
in the event of commission of crime serve as examples of
forbearance and performance, though they do not to exist
simultaneously since one of them is the result of the other.
Finally, the right to guardianship can be given as an example
of juridical attributes.

2. The one for whom the thing has been established: The
subject of the right or the one for whom the thing has been
established may be God or a person whether real or juristic.
What has been established for God includes offering prayers
and paying alms (Zakah). Examples of what has been
established for a person are ownership and leasehold.

3. The one against whom the thing has been established: The
subject of the duty or the one against whom the thing has
been established is the one obliged to do certain act or abstain
from doing it towards the subject of the right. A debtor is
obliged to pay the creditor and a trustee in respect of a
property should refrain from dealing with the property
contrary to the trust.

4. The validity of the thing established: The validity of the right
signifies its recognition by the Sharia‘h. What Shari‘ah does
not recognise cannot be considered to be a legal right.

The approach of al-Zuhayli is different from that of Abu Sinnah
discussed above. He does not have a single characterization that
applies universally as he distinguishes between personal right (al-haqq
al-shakhsi) and proprietary right (al-haqq al ‘ayni). By this approach,
proprietary right consists of two (2) characteristics; the subject of
the right and the subject matter of the right and personal right
consists, in addition to the two mentioned, a third characteristic
referred to as the subject of the duty.69

In terms of classification, rights are broadly categorised into two,
the right of God and the Right of man. According to the Hanafis,
the distinctive feature of rights falling under the category of rights of
God to the exclusion of the right of man is that the interest derived
from such rights is for the community at large without being exclusive
to a particular person. On the other hand, what is common to the
rights falling under the category of right of man to the exclusion of
the right of God is that the interest derived from them is exclusive to
a particular person. The jurists refer to the right of God as public
right and right of man as private right. Another two categories of
right are the combination of the right of God and the right of man



where the former is predominant and another combination of both
where the latter is predominant.70 Pure acts of devotion such as
offering prayer and performance of pilgrimage are examples of
exclusive rights of God. Propriety and contractual rights are examples
of exclusive rights of man. Instance of predominant right of God
can be seen in the act of committing suicide. The public interest in
one’s right to life prevails over one’s interest intended to be waived
by committing suicide. Finally, the right of just retaliation (qasas) is
example of predominant right of man. This right can be waived by
the family of the victim although the community has an interest in
the infliction of the punishment upon the culprit.71

Comparing a legal concept in the Western jurisprudence with
assumed Islamic counterpart is not an easy task. This is because
conceptions of law in Western jurisprudence and Islamic
jurisprudence are quite apart. Western jurisprudence evolved and
developed out of schools of differing conceptions about law such as
positivist school and naturalist school, which have transformed over
time as they are essentially based on human reason. Islamic law has
entirely evolved and developed on the basis of HukmShar’i. It is
premised on ‘is’ and ‘ought’ relationship. Rule of law (hukm) is
sourced from nusus and even where it appears to come from human
reason, it must not violate the nusus and human reason is only resorted
to for the development of a rule when there is no direct rule needed
from the nusus. Therefore, the concept of right as it is understood in
the western jurisprudence does not exist in Islam. What is found in
the Islamic jurisprudence,which is akin to itis thehukmshar’i. In other
word, any proposition that represents right under the Islamic
jurisprudence has to have hukmshar’i as its basis.

The conceptions of right under Western and Islamic
jurisprudence are quite apart. Rights come from different sources
and are differently classified under the two systems. They are so apart
in the systems that they cannot meet. Any comparative study of the
concept of right under the two systems should therefore aim at
understanding their distinctive characteristics in each system rather

than making a case for harmonizing them or finding their common
attributes. 72

1. See McCoubrey, H. and White, N. D., Textbook on Jurisprudence
(Oxford: Oxford University Press, 1999), 3rd ed., p. 107.

2. Curzon, L. B., Jurisprudence (London: Cavendish Publishing, 1993),
p. 13.

3. ibid pp. 13-29.

4. See for example, Obilade, A.O., The Nigerian Legal System (Ibadan,
Nigeria: Spectrum Law Publishing, 1979), p 3.

5. See discussion on the Natural Law in chapters 4 and 5 Curzon Supra
note 2.

6. See McCoubreySupra note 1 pp. 106-119.

7. Dias, R.W.M., Jurisprudence,(London: Butterworths, 1985), p. 3.

8. ibid.

9. ibid p. 4.

10. ibid.

11. Kabir, A., A Manual for Law Dissertations (Kano, Nigeria: Clear
Impressions Ltd., 2008), p. 1.

12. Isma’il, A. and Habibur-Rahman, M.D., Islamic Legal Maxims:
Essentials and Applications (Kuala Lumpur: IBFIM, 2013), xvii.

13. ibid xxi.

14. Ibid.

15. Qur’an 9: 122.

16. ibid 6 25.

17. ibid 4: 78.

18. Isma’il Supra note 1 xxiv.

19. Isma’il Supra note 6 xxi.

20. See al-Shatibi, al-Muwafaqat, 1:24 as quoted in Isma’ilSupra note 1
xxiv.

21. See Sharhal-Waraqat, 1:1 as quoted in Isma’il Supra note 1 xxiv.



22. Curzon Supranote 2 p. 6.

23. ibid.

24. McCourbreySupra note 1 pp. 11-58.

25. See discussion of command theory from Western and Islamic
perspectives in Ansari, A. H. and Elgasim, S. A., Command Theory of
Legal Positivism and HukmShar’i: A Comparison, Journal of Islamic Law
Review Vol. 3 (2007), pp. 63-97.

26. Doi, A. I., Shari’ah:The Islamic Law (Kuala Lumpur, Malaysia: A.S.
NOORDEEN, 2007) p. 2.

27. Ambali, M. A., The Practice of Muslim Family Law in Nigeria (Zaria,
Nigeria: Tamaza Publishing Company Ltd., 1998) p. 2.

28. ‘Abdal ‘Ati, H., The Family Structure in Islam (Lagos, Nigeria: Islamic
Publications Bereau, 1982)p. 13.

29. Sani, A.R., ‘Application of Shari’a in Nigeria: Challenges and
Prospects‘(unpublished paper presented on the 18th May 2013 at paper
presentation organised by Equity Chambers, Faculty of Law, Bayero
University Kano) p. 1.

30. Qur’an 65:18.

31. Kamali, M.H., Principles of Islamic Jurisprudence, p. 12.

32. Ahmed, H., “Islamic Law, Investors’ Rights and Corporate Finance”
12 Part 2, The Journal of Corporate Law Studies 367-392 (2012).

33. See Abdal ‘Ati, Supra note 28 p. 13-15.

34. Ahmed Supra note 32 p. 376.

35. It is however worthy to note that by the end of the ninth century AD,
the four major Sunni schools came to subscribe to a common theory
that the primary sources of Islamic law are the Qur’an, the Sunnah,
the Ijma (juristic consensus of opinion) and Qiyas (reasoning by
analogy). See Doi, Supra note 17 p. 111.

36. See DoiSupra note 26 p. 64-85 and Abdal ‘AtiSupra note 28 p. 15.

37. Ahmed Supra note 32 p. 378.

38. Ibid. P. 379.

39. AmbaliSupra note 27 p. 112.

40. DoiSupra note 26 p. 290.

41. See AjijolaSupra note 3 p. 95.

42. See Doi Supra note 26 p. 2.

43. Mujtahid are scholars who engage in Ijtihad, that is jurists. The singular
form of Mujtahidun is Mujtahid.

44. Referring to the works of some jurists, Bambale defines Ijtihadin both
literal and technical senses as follows: “Literally, ijtihad is the expending
of maximum effort in the performance of an act. Technically, it is the
effort made by the mujtahid in seeking knowledge of the ahkam (rules)
of the shari’ah through interpretation. It is also defined as the total
expenditure of effort made by a jurist in order to infer, with a degree of
probability, the rules of Shariah from their detailed evidence in the
source. In another vein, ijtihad is defined as the application by a jurist
of all his faculties either in inferring the rules of shari’ah from their
sources, or in implementing such rules and applying them to particular
issues.” See Bambale Y.Y., An Outline of Islamic Jurisprudence (Lagos:
Malthouse Press Limited, 2007) p.93-94.

45. See DoiSupra note 26 p. 5.

46. Shari’ah is classified into seven (7) categories to cover all aspects of life.
These categories are 1. IBADAT: This classification is to do with spiritual
regulations guiding the relationship between man and His creator, the
Almighty Allah. This classification involves rules governing faith (Iman/
Tawhid), obligatory prayers (Salat), fasting in the month of Ramadan
(Sawm), annual due (Zakat) and pilgrimage to the holy land (Hajj). 2.
AKHLAQ: This classification involves moral rules that guide the
relationship of man with other fellow human beings such as parent,
spouse, children, neighbours etc and relationship of man with other
creatures such as animals and plants. 3. AHWAL SHAKSIYYAH: This
classification deals with the rules of family law. It involves rules relating
to marriage, the rights and duties of spouses, divorce, paternity and
custody of children, guardianship, succession, bequest or will. 4.
MU’AMALAT: This classification governs business and commercial
transactions such as contract, acquisition and disposal of property,
agency, employment, company and partnership associations, hire,
pledge, mortgage etc. 5. UQUBAT: This classification deals with crimes
and punishments. 6. AHKAM AL-SULDANIYYAH: This classification
deals with constitutional law. It involves the structure of Islamic
constitution, institutions of Islamic states and how they relate with
one another, administration of justice including personnel of court,



court structure, evidence and procedure etc. 7. SIYAR: This classification
deals with international law. It involves rules regulating the relationship
of Islamic state particularly with other states, rules governing war, peace
and neutrality etc.

47. Brooke, D., Jurisprudence (London and New York: Routledge-
Cavendish, 2009), p. 243.

48. This notwithstanding the legal fiction of recognising juristic persons
such as commercial companies as persons and subjects of rights and
duties, especially in the western jurisprudence. The emphasis is on a
human person as the original subject of rights and duties and also as
the person that essentially determines the existence or otherwise of any
other legal person.

49. See Brooke Supra note 47 p. 244.

50. Curzon Supra note 2 p. 222.

51. ibid.

52. ibid.

53. See Ansari, A. H. and Elgasim, S. A., Rights and Duties in Civil Law
and Shari’ah: A Comparative Appraisal, Journal of Islamic Law Review
Vol. 2 (2006), pp. 141-168.

54. ibid pp153-154; Curzon Supra note 2 pp 223-224;

55. See Brooke Supra note 47 p. 244.

56. ibid.

57. ibid p. 245.

58. ibid.

59. ibid.

60. ibid.

61. ibid.

62. ibid p. 246.

63. ibid.

64. Elawad, S. A. and Ansari, A. H., The Concept of Right (Haqq) in
Contemporary Islamic Jurisprudence: The Dubious Form and the Vacuous
Substance, Pensee Journal, Vol 76, No1 ; Jan 2014, p. 353.

65. ibid p. 354.

66. ibid.

67. ibid

68. ibid p. 355.

69. ibid.

70. ibid p.358.

71. ibid. pp. 358-359.



���������������������������������������������������������������������������
���������������������������������������������������������������������������������
�����������������������������������������������������


