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Criminal defense means any claim, which, if successfully invoked, may absolve
the accused from criminal liability. In general, there are many grounds that
can give rise to criminal defenses. Among these general defenses, duress is
well recognized under both Islamic Law as well as civil law in Malaysia as a
defense to crimes. This paper aims to compare and contrast the underlying
principles, which govern the application of defense of duress under both systems
of criminal law. Among the matters that will be examined are concept,
element, type, effect and limitation of duress. The discussions will be made
with reference to the provisions of law under relevant statutes, state’s Syariah
Enactments, rules, decided cases, practice and procedure for time being
enforced. This paper will further highlight the similarities and the differences
in term of application of defence of duress under Malaysian civil law, Islamic
Law and Malaysian Syariah principles and provides for some suggestions to
be considered in respect of certain imprecision of laws as highlighted herein.
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Generally, crime means an unlawful act or default, which is an offence
against the public and renders the person guilty of the act liable to
legal punishment. In order to constitute a crime, there are 2 elements
that must be proven, namely actus reus and mens rea3. These 2 elements
are derived from the Latin maxim of “actus non facit reum nisi mens
sit rea” which means “an act does not make a person legally guilty
unless his mind is legally blameworthy”.



Actus reus refers to outward conduct. It connotes a “deed” of
physical of human conduct.4 It is a result of human conduct as the
law seeks to prevent. On the other hand, mens rea means a
blameworthy state of mind or evil intention or knowledge of the
wrongfulness of the act5. The offender must be proven to have
intentionally been committing the prohibited act.

In order to constitute a crime, these 2 elements must co-exist
together. In the absence of any of the elements, a person cannot be
held liable for committing any criminal offence.

Criminal defence in a simple term means any claim which will
exculpate an accused from criminal offence. It refers to those claims
where the accused admits that the offence elements occurred but
seeks exculpation on the ground of some justification or
excuse.6Under Malaysian law, general defences to criminal offences
are provided in part IV of the Penal Code (PC), comprising section
76 to section 106. Among the defences to criminal offences that are
mentioned in Penal Code are mistake of fact7, accident8, infancy9,
insanity10, consent11, duress12 private defence13 and others.

The oxford English Dictionary defines duress as:
1- Hardness, roughness, violence, severity, hardiness of

endurance, resistance etc.

2- Harsh or severe treatment, infliction of hardship or cruelty,
harm, injury, affliction.

3- Forcible restraint or restriction, confinement, imprisonment,
harshness or strictness of confinement.

4- Constraint, compulsion.14

COLLIN C defines duress as a physical or moral pressure that is
used to make someone do something, which they do not want to
do.15

In short it can be concluded that duress means a compulsion
illegally exercised to force a person to perform some act.

When an accused pleads duress, he is claiming that he committed
the actus reus of the offence with the relevant mens rea. However, he

actually did so because his will had been overborne by the wrongful
threats of another to inflict harm on himself or his family. The reason
for allowing a defence of duress is that it is a concession to human
frailty when faced with the choice of suffering harm or breaking the
criminal law. In such a situation there is no real choice and the accused
deserves no blame.16

In addition, Professor G.P Fletcher describes the commission of
offence under duress as “moral involuntariness” undeserving of
punishment, a view which echoed Lord Morris judgment in PP V
Lnych.17 In that case, Lord Morris described the justification of
defence of duress as follow:

“It is proper that any rational system of law should take into account the
standards of honest and reasonable men. By those standard it is fair that
actions and reactions may be tested .If then someone is really threatened
with death or serious injury unless he does what he is told to do is the law
to pay no heed to the miserable, agonizing plight of such a person? For the
law to understand not only how the timid but also the stalwart may in a
moment of crisis behave is not to make the law weak but to make it just.
In the calm of the courtroom measures of fortitude or of heroic behaviour
are surely not demanded when they could not in moments of
decision reasonably have been expected even of the resolute and the well
disposed”

The law relating to duress is set out in section 94 of the Penal Code.
Section 94 provides:

“Except murder and offences included in chapter vi punishable with death,
nothing is an offence which is done by a person who is compelled to do it
by threats, which, at the time of doing it, reasonably cause the apprehension
that instant death to that person will otherwise be the consequence;

Provided that the person doing the act did not of his own accord, or
form a reasonable apprehension of harm to himself short of instant
death, place himself in the situation by which he became subject to
such constraint.”

: A person who, of his own accord or by reason of a
threat of beaten, join gang-robbers knowing their character, is not entitled



to the benefit of this exception on the ground of his having been compelled
by his associates to do anything that is an offence by law

 A person seized by gang-robbers, and forced by
threat of instant death to do so a thing which is an offence by law,
for example, a smith compelled to take his tools and to force the
door of a house for the gang-robbers to enter and plunder it is entitled
to the benefit of this section”

It is clear that under section 94 that it is not necessary for the
duress to induce such a state of fear that mens rea is negated. The
presence or absence of mens rea is only one factor indicating whether
the requisite degree of blameworthiness is established. The crucial
point is that the accused is not blameworthy and therefore liability
is inappropriate.18

An analysis of section 94 reveals the following essential
characteristic of the defence of duress under the penal code.19

1-Threat must be one of death
In order to invoke the defence of duress, a person must

prove that the threat inflicted towards him is a threat of death.
It means that that even a threat of extreme torture or serious
injury short of death will not suffice to allow a person to invoke
the defence of duress. In other words, the Malaysian law strictly
confines the application of defence of duress to the threat of death
only.

To illustrate this point we can refer to the case of Derrick Gregory
V P. 20 In this case, the appellant was apprehended at the Penang
Airport with 18 packets of heroin in his possession. He was charged
under section 39(B) of the Dangerous Drug Act 1952. During the
trial, the accused invoked the defence of duress. He contended that
he was under duress from his accomplices while he was committing
the offence. The court rejected his defence of duress and convicted
him for committing drug trafficking under section 39(B) of
Dangerous Drug Act 1952.The court further held that in order to
succeed in raising the defence of duress under section 94, there must
be a threat of instant death. The accused must show that he is under
reasonable fear of instant death at the very time of commission of
the offence.

2- the threat must be of instant death
Section 94 requires that there must be reasonable fear of instant

death at the very time of the commission of the offences. If the offence
is completed when all the danger of instant death has been removed,
the person committing the offence is not protected under section
94. It also means that the threat of future violence will not generate
the defence of duress.

To illustrate this point, we can refer to the case of Tan Seng Ann
V PP.21 The accused in this case was arrested with other 4 Chinese
people. Upon inspection, the police found revolver from one of them.
The accused was charge under regulation 4(1) (a) of Emergency
Regulation 1948. He was convicted by trial judge for being in
possession of firearm. Dissatisfy with the trial court decision, the
accused appeal to the Court of Appeal. Among the issue raised by
the accused during the appeal was that he the defence of duress. The
accused tried to attract the application of defence of duress under
section 94 of Penal Code by claiming that he was under duress at the
time he was arrested for committing the offence of unlawful
possession of firearm. The Court of Appeal upheld the conviction
by the trial judge. The Court further stressed that in order to plead
duress successfully, it must be proved that the threat is imminent,
extreme and persistent.

In the case of Mohamed Yusof Haji Ahmad v PP , the appellant
was charged for the offence of drug trafficking under section 39(B) of
the Dangerous Drug Act 1952. During the trial, the accused raised
the defence of duress, claiming that he had been forced to commit the
offence by a Thai man who has threatened him with a pistol. The trial
court rejected his defence and convicted him for committing the said
crime. The accused appealed to the Court of Appeal. The Court of
Appeal dismissed his appeal and affirmed the decision of the trial judge.
On the issue of defence of duress, the Court of Appeal held that the
accused was not under imminent fear of death. Based on facts of the
case, he had ample time to seek assistance from the authorities. This
rendered the duress no longer imminent, extreme and persistent.

It should be noted also that the threat must be of such a nature
that it deprives the accused of any reasonable opportunity to avoid



having to comply with the demands made upon him. In other words,
if the accused fails to avail himself of some opportunity which open
to him to render the threat ineffective, he can no longer rely upon
the defence of duress. In the case of Chu Tai Fak v PP,23 the accused
was charged under section 39(B) of the Dangerous Drug Acts 1952.
He was detained in a van at Bukit Kayu Hitam. Upon inspection,
the police found 17 packages of drugs in his possession. The accused
invoked the defence of duress by asserting that he was forced to
smuggle the drug to Malaysia. The trial judge found him guilty and
convicted him. The accused appealed to the Court of Appeal. In
dismissing his appeal, the Court of Appeal held that the facts and
circumstances of the case clearly showed that the accused failed to
avail himself of some opportunity open to him to render the death
threat to him ineffective, by a safe avenue of escape or by seeking
police protection. The Court of Appeal referred to the case R v Sharp24

which laid down the following principles;

“No one could question that if a person can avoid the effects of duress by
escaping from the threats, without damage to himself, he must do so. In
other words, if there is a moment at which he is able to escape, so to speak,
from the gun being held at his head, he must do so…”

3- Threat is objective in character

The objective test invokes the concept of the sober and reasonable
person. It must be shown that a sober person of reasonable firmness
sharing the relevant characteristics of the defendant would have
succumbed in the same way as the accused did to the threats. The
reasonable person is an average member of the public sharing the
defendant’s characteristics.

The accused must reasonably apprehend instant death. The fear
must be well founded by the sort of threat that could also make the
reasonable man apprehend death.

In the case of Subramaniam VS PP(1956) 25 the appellant was
arrested with possession of 20 rounds of ammunition under
section4(1) (d) of the Emergency Regulations 1961.He claimed that
he was captured by Chinese communists and forced to join terrorist
training program. The appellant contended that at the material time

he was acting under duress and that at the time of his capture by the
security forces he had formed the intention to surrender. At the end
of the trial, he was convicted and sentenced to death by the trial
judge. He appealed against the decision of the trial Court. During
the appeal, the Privy Council discharged him on the ground inter
alia, that the trial judge was wrong in excluding the accused’s evidence
pertaining to the existence of duress. The Privy Council suggested
that the fact the threat could not immediately carried out at the time
of commission of the act by the accused does not necessarily preclude
him from pleading duress under section 94.Therefore, it was held
that the issue of existence and continuity of duress should be left to
the jury or assessor for consideration.

The judgment in this case implies that the threat is objective in
character and need to be decided based on each fact of the case.

4 - Threat must be directed at accused himself
To invoke the defence of duress under section 94, it must be

proven that the threat is directed to the accused himself. Any threat
of death directed to other people, including member of the accused’s
family such as wife, parents and so on, will not suffice to attract the
application of defence of duress under this provision. This seems to
be out of the rational of the law of duress.

5-voluntary exposure to threats
The defence is not available to those who voluntarily placed

themselves in a situation by which they became subject to the threats.
This is made clear by the proviso to section 94 and explanation 1
thereto.

In R v Sharp,26 the accused joined a gang which had carried out a
series of armed robberies of sub-post offices. He claimed that he only
took part in this last robbery because a gun had been pointed at his
head by another gang member who threatened to blow it off if he did
not participate. The trial judge convicted him and rejected duress as a
possible defence. Lord Lane CJ, while delivering judgment opined;

“where a person has voluntarily, and with knowledge of its nature, joined
a criminal organization or gang which he knew might bring pressure on
him to commit an offence and was an active member when he was put
under such pressure, he cannot avail himself of the defence of duress”



Limitation to the defence of duress under section 94.
Section 94 clearly provides limitation to the defence of duress

under Penal Code. The defence of duress is not available to the offence
of murder and offences against the state in chapter VI punishable
with death. Ratanlal Law of Crimes27, while commenting on this
point, mentions:

“For offences against the state punishable with death ... The section provides
that compulsion is not a defence to a charge under it, but it may operate in
mitigation of punishment according to the circumstances of a case.”

In PP v Mohd Amin Mohd Razali & Ors28, the twenty-nine accused
persons were charged under s. 121 of the Penal Code (“the Code”)
for committing an offence of waging war against the Yang di-Pertuan
Agong. Some of the accused had raised the defence of duress by
stressing that they were acting under threat by the first accused at
the time of commission of the offence. The court held that the offence
of waging war against the Yang di-Pertuan Agong under section 121
of our Penal Code is classified as an offence against the State under
Chapter VI of the Penal Code and punishable with death. Therefore,
in the present case threat or compulsion coming from the first accused
is not a defence to a charge they are facing.

In Islamic law, crime is termed as “al-jinayah” or “al-jarimah” which
literally means unlawful act or prohibited act.29 Technically, it refers
to any unlawful act which is prohibited by Shariah Law. It covers
both unlawful act committed against human being as well as against
properties.30

As regard to elements of crimes, Islamic law provides that there
are 3 elements of crimes31; namely;

1-legal provisions
It refers to legal provisions, which clearly prohibit commission

of certain specific acts and accordingly declare those acts as unlawful
or sinful acts.

2- Physical conduct of unlawful act
It refers to the physical conduct of unlawful act, whether in the

form of commission or omission.

3- Guilty mind or malicious intention
All these 3 elements must present before any person can be held

liable for committing any unlawful act, which is against Shariah Law.
It is the duty of the prosecutor to prove all these elements during the
trial before the courts. Failure to prove any of these elements will
render the court with no other option except to acquit the accused.

There are certain circumstances where Islamic Law absolves an
accused from criminal liability that he has committed. For example,
an accused person who commits an offence of murder shall not be
punished if it can be proven that he is insane at the time of
commission of offence. In other words, Islamic Law recognizes that
certain factors or reasons which may negate the criminal liability of
an accused person. Among the factors that can absolve an accused
from criminal liability are private defence of person and property,
mistake, insanity, duress, age of minority and others. These factors,
if successfully invoked by an accused, operate as a defence to criminal
liability and prevent him from any punishments.

Literally duress (ikrah) means compulsion, coercion, constraint, force,
use of force. Technically it means to force someone to do an act
which is not obligatory, by the threat of harming him if he restrain
from doing the act.32Ibn Hamam defines duress as a compulsion of
an act by a person in a state wherein his conduct is materialized and
which does not involve his choice.33

Muslim jurists divide duress into 2 categories.
1. Compelling Duress: This type of duress nullifies consent

and vitiates free choice. The victim is not left with any choice
at all. Generally, only threats of death or serious bodily injury
constitute compelling duress.

2. Non-compelling Duress: This type of duress nullifies consent
but does not vitiate free choice.

Generally, in term of criminal liability, only compelling duress
is accepted as an excuse. A non-compelling duress does not negate



the liability. The rejection of non-compelling duress as an excuse is
motivated by the principle of proportionality. It requires a person
under non-compelling duress to choose the lesser between two evils.
A victim cannot commit a greater harm than what he is threatened.

According to Abdul Qadir Audah, there are 4 essential conditions
of duress. In the absence of these conditions, there can be no duress,
nor can the person be under duress.34

1- Threat must be serious prospective of great harm and
neutralizing the person consent, such as threat of murder,
causing grievous hurt and long confinement. What amount
to harmful threat is subjective and depend on the
circumstances.

2- Threat must be of immediate nature.

If the threat does not require immediate action, it will not
be deemed as a threat, since it allows the person under the
compulsion to seek protection or assistance.

3- The person holding out threat must be capable of putting it
into action.

If the duressor is incapable of carrying out the threat, there
will be no duress.

4-  The person under duress believes that if he does not perform
the act he is threatened to do, the threat held out to him
would be carried out.

If he believes that the person subjecting him to duress is not
serious and that he can escape from the punishment with
which he is threatened, and nonetheless he commits the act,
the defence of duress would not be available to him.

Muslim jurists divide the crimes affected by duress into 3 categories.35

(a) Crimes which become legitimate by duress: Under Islamic
law, a person is permitted to commit a prohibited act in the event of
necessity. This principle is also extended to the person under duress.
It means that any person who is under duress is allowed to commit

unlawful acts such as eating of flash of carrion, meat of pork and
drinking blood. This permission is granted by the explicit Quranic
injunction;
Al –An am (6:119)

“And why should you not eat of that on which the name of Allah is
mentioned when he has already made plain to you what is forbidden”

Al baqarah (2:173)

“He has forbidden you carrion, blood and the flash of swine, also any flash
that is consecrated other than in the name of Allah. But whoever is
constrained to eat any of these, not intending to sin or transgress, incurs to
quality. Allah is forgiving and merciful”

(b) Crimes unaffected by duress but exempted from punishment:
Under this category, crimes committed under duress remain unlawful
but the wrongdoers are exempted from punishment. The crimes that
fall under this category are false accusation, larceny and destroying
property belonging to another. For example, if someone is compelled
to express a word of kufur, he is permitted to do so provide his belief
(iman) remains in his heart.
Al- Nahl (106)

“Anyone who, after accepting faith in Allah, utters unbelief except under
compulsion, his heart remaining form in faith but such as open their breast
to unbelief on them is wrath from Allah, and theirs will be dreadful penalty”

(c) Crimes unaffected by duress, therefore do not become legitimate:
Under this category of crime, a person is not permitted to commit
crimes though he is under duress. If he proceed with the commission
of crime, his act amounts to unlawful act and he will be liable of
punishment. Among the crimes that fall under this category is a
crime of murder, amputation of limbs and causation of grievous
hurt.

As regard to the offence of murder committed under threat of
duress, Muslim jurists are unanimous that duress does not affect the
punishment for murder. This is based on the following authorities.
i-Surah al An’am:151

“Slay not the life which Allah has mad sacred, save in the cau of justice”



ii- Prophet SAW said;

“It is incumbent upon every Muslim to respect every other Muslims right
to life, property and honor”

However, Muslim jurists differ on the nature of punishment.
i- Imam Malik, Hambali, Zahirri predominant view of Shafie

-A person committing murder under duress will be liable to
qisas

ii- Minority view of Shafie’s follower
- diyat

iii- Abu Hanifah and Iman Muhammad

-ta’zir

To understand the position of duress as a defence to criminal offences
under Malaysian Syariah Law, reference can made to various state
enactments. It should be borne in mind that since Syariah Court
matters fall under jurisdiction of state, there is no uniformity of law
between all states in Malaysia. Each state has its own set of laws,
which govern various proceedings in the Syariah Court. Due to that
reason, this paper will just examine a Negeri Sembilan syariah criminal
law as a subject matter of discussion.

The specific law that governs criminal law in Negeri Sembilan is
Enakmen Jenayah Syariah Negeri Sembilan 1992 (hereinafter referred
to as “EJSNS”). Part II of the EJSNS provides for the general defences
to the criminal responsibility. As regard to defence of duress, this is
specifically provided under section 21 of EJSNS, which states as
follows;

Seksyen 21. Perbuatan yang seseorang terpaksa melakukan oleh kerana
ugutan.

Kecuali kesalahan yang boleh dihukum dengan hukuman bunuh, tiadalah
menjadi kesalahan apa-apa jua yang dilakukan oleh seseorang yang terpaksa
melakukannya oleh ugutan yang tatkala melakukannya, munasabah
menyebabkan ketakutan bahawa jika ia tidak dilakukannya, akibatnya
ia akan mendapat kematian serta-merta:

Dengan syarat bahawa orang yang melakukan perbuatan itu tidak
meletakkan dirinya dalam keadaan yang menjadikannya tertakluk kepada
paksaan itu, sama ada dengan kemahuannya sendiri, atau oleh kerana
suatu ketakutan yang munasabah akan apa-apa kerosakan kepada dirinya
selain dari kematian serta-merta.

Huraian 1-Seseorang yang masuki kumpulan yang menganuti ajaran salah
dengan mengetahui pegangan mereka, dengan kemahuannya sendiri, atau
oleh sebab ugutan akan dipukul, tidaklah berhak mendapat faedah
daripada kecualian ini atas alasan yang ia telah dipaksa oleh kumpulan
tersebut yang ia sekutui melakukan sesuatu perkara yang menjadi kesalahan
di sisi undang-undang.

Huraian 2-Seseorang yang ditangkap oleh kumpulan pelampau agama,
dan dipaksa dengan ugutan kematian serta merta supaya melakukan
sesuatu perkara yang menjadi kesalahan di sisi undang-undang -
umpamanya membakar masjid - adalah berhak mendapat faedah daripada
kecualian ini.36

It seems that the provision pertaining to the defence of duress under
EJSNS is too general and vague. An examination of section 21 discloses
the following characteristics of the defence of duress under the EJSNS:

i- The threat must be of death.

ii- The threat of instant death.

iii- The defence is not applicable to the offences where the
punishment is death penalty.

iv- The defence is not available to a person who voluntarily
exposes himself to the threat of death.

In term of application of the defence of duress in Syariah cases,
it is still remain unclear since there is no reported case, which
specifically deals with defence of duress in syariah criminal cases.
This might be due to the reason that the Syariah Courts in Malaysia
have a very limited jurisdiction. As such, the implementation of
criminal Syariah Law in Malaysia at present is confined to certain
types of cases only. Currently, Akta Mahkamah Syariah Bidang kuasa
Jenayah 1965 (Pindaan 1984) provides that criminal jurisdiction of
Syariah Court is to impose punishment of imprisonment not
exceeding 3 years or fine not exceeding RM 5000 or whipping up to
6 strokes or combination of the aforesaid punishments.



Based on the above discussion, we can conclude that there certain
similarities as well as differences pertaining to the defence of duress
under Islamic law and Civil law. For the purpose of comparison, the
discussion here will examine the application of defence of duress by
dividing it into 3 categories, namely under Malaysian Civil Law,
Islamic Law and Syariah law which is applicable in Malaysia. It can
be summarized as follows;

1- Duress as a defence to criminal liability
It can be concluded form the above discussion that generally a

plea of duress is recognized as a defence to criminal liability under
both Malaysian Civil law and Islamic Law. Both legal systems
acknowledge that a person who, at the time of commission of the
offence, is under a reasonable apprehension of danger may validly
invoke defence of duress. Both systems of law concur that the presence
of threat of duress at the time of occurrence of offence wills negates
the element of guilty mind of the accused and consequently render
him not liable.

2-Nature of threat of duress
There is a clear distinction between Malaysian Civil Law and

Islamic Law as far as this aspect is concerned. Compared to Islamic
Law, Malaysian Civil Law provides a narrower scope of application
for the defence of duress. It only accepts the form of threat that can
cause instant death as a legally valid defence. Any form of threat that
is short of threat of instant death cannot be invoked as a defence.

On the other hand, Islamic law provides a broader concept of
nature of duress. Under Islamic Law, nature of threat is not only
confined to threat that can caused death, but extended to other types
of threat that may cause grievous hurt or amputation of limbs.

Further, as far as Malaysian Syariah law is concerned, the position
of duress in Malaysian Syariah Law in this respect is slightly different
with the opinion of Muslim jurists. As opposed to the opinion of
majority Muslim jurists, the Syariah laws in Malaysia provide that
defence of duress is only applicable whenever there is the threat of
instant death. It means that the defence of duress cannot be raised if

the threat is other than the one that can cause death, such as a threat
of causing grievous hurt and others.

Therefore, we can conclude that position of Malaysian Syariah
Law in this respect is quite similar to the position under Malaysian
Civil Law, which confined the duress to the threat of death only.

3- Scope of defence of duress
The scope of defence of duress under Malaysian Civil Law is

very limited. It states that the defence of duress is only available if
the threat is directed at the accused himself. It means that any threat
to kill members of the accused’s family or to destroy his property is
not sufficient to attract the invocation of the defence of duress.

Under Islamic Law, there are different of opinions among Muslim
jurists on this point. However, majority of the Muslim jurists are of
the opinion that the defence of duress is still available even if the
threat is directed to other persons or third parties. According to Imam
Malik defence of duress is available although the threat is directed to
other persons other than one intimidated. Some Hanafi followers
and Imam Shafie opine that if the threat relates to the son or father
or someone closely related, it constitutes duress. On the other hand,
some hanafi followers are of the view that a threat to the third party
is not sufficient to invoke a plea of duress. Further, under Islamic
law the threat is not only confined to human body or life, but also
extended to threat to destruct the property. According to majority of
Muslim jurists a threat or damage to property could constitute duress
if the damage is substantial.

As regards to position of Malaysian Syariah Law in this respect,
it seems that the position is similar to Malaysian Civil Law. Strict
interpretation of wording in the provision of state enactment (EJSNS)
suggests that defence of duress is only available if the threat is directed
to the accused. It means that the defence is not available if the threat
is inflicted on the victim’s family and properties.

It is unclear as to why Malaysian Syariah Law prefers to adopt
the principle of law, which is similar to Civil Law rather than
dominant opinion of Muslim Jurists pertaining to defence of duress.
In my opinion, it is absurd to subscribe to the view that defence of
duress is not available if the threat is directed to the accused’s close



family, such as wife, child and parents. This is obviously contradict
with the aim and underlying concept of defence of duress.

4-Effect of duress
As regard to the effect of duress, Malaysian Civil Law provides

that a defence of duress, if successfully invoked, will operate as a
complete defence, except for the offence of murder. It means that
the accused will be completely exonerated from the criminal liability
if he manages to successfully fulfill all the requirements for the defence
of duress.

In contrast, the effect of defence of duress under Islamic Law
depends on nature and types of the crimes. It can be sum up as follows;

(a) Crimes which become legitimate by duress.

-distinctive feature of Islamic law

Certain offence may become legitimate by reason of duress

Eg. Eating carrion

(b) Crimes unaffected by duress but exempted from punishment

-similar to Civil Law

(c) Crimes unaffected by duress, therefore do not become
legitimate

-Almost Similar to Civil Law(except the scope under Islamic
Law is wider ie.not confined to crime of murder only, but
also cover crimes of grievous hurt and amputation of limbs)

As regard tO Malaysian Syariah Law, the position of effect of
duress is similar to the Malaysian Civil Law. If successfully invoked,
the defence of duress will exculpate the accused absolutely from
criminal liability.

5-Restriction of the defence
Lastly, both systems of law provide certain restriction or

limitation to the application of defence of duress. Malaysian Civil
Law provides that the defence of duress cannot be raised as a defence
to the offences of murder and any offence under chapter VI, which
is punishable with death. As a matter of comparison, it is interesting
to note that apart from Malaysian Penal Code, Indian Penal Code
also contain similar provision which states that the defence of duress
cannot be invoked for the offences against the state (i.e. offences

under chapter IV), which is punishable with death. This is considered
as peculiar feature of Malaysian Law as there is no similar provision
exist in Common Law, which is the basis of Malaysian Law.

On the other hand, under Islamic Law, duress cannot be raised
as a defence to the crime of murder, or causing grievous hurt or
amputation of limbs. It seems that Islamic Law is stricter than the
Civil Law in the sense it does not only preclude the application of
defence of duress to the murder offence, but also to the cases of
causing grievous hurt and amputation of limbs.

However, as regard to Syariah Law in Malaysia, it is noteworthy
to highlight that the Syariah Enactment precludes the defence of
duress for any offence, which is punishable with the death penalty
sentence. It means the scope for the application of duress is very
limited, as compared to the Civil Law and general Islamic Law. In
other words, assuming the Syariah Court has jurisdiction to governs
all criminal matters, it would mean that the defence of duress cannot
be raised not only in murder cases, but also in others criminal cases
which provides death penalty punishments under the existing law in
Malaysia, such as drug trafficking, kidnapping and certain offences
under Internal Security Act and Firearm Possession Act.

In short, having scrutinized the position of law under both systems,,
It seems that the defence of duress under Malaysian Civil Law is
narrower than Islamic Law. In fact, I find that the underlying
principles pertaining to defence of duress under Islamic law is more
flexible and in line with its rationale and concept. In addition, as
regard to Malaysian Syariah principles, I finds that the existing laws
incline to adopt the similar position that is applicable under Malaysian
Civil Law. Perhaps, the drafters of the Malaysian Syariah law were
influenced with Malaysian Civil Law, which has already been in
practiced here for many years, while they were enacting these laws.
Since the concept and legal principles of Islamic Law 37 on this matter
is much better and more flexible than Civil Law, it is humbly submitted
f that the existing Malaysian Syariah Law in this respect should be re-
look, by taking into consideration opinion of Muslim Jurists.
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