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People thought slavery towards human has ended in the 19th century. However,
despite the achievements of those 19th-century abolitionists, human trafficking
has become the fastest growing criminal enterprise in the world where the
syndicate has obtained about USD32 billion a year through the sale, abuse
and exploitation of the victims. To curb the crime, the world needs an effective
tool as guidance. Nowadays, international framework on human trafficking
has become the main guiding framework for most of the countries around
the world including the Islamic countries such as Malaysia. Other than the
international framework, Islamic religion also has established its concern
toward this issue. Therefore, this paper analyses the human trafficking
perspective from the Islamic legal framework. This paper found that the
Islamic religion has advanced its laws and principles on the prohibition of
human trafficking, earlier than the international law or any national laws
around the globe.
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Human trafficking and slavery have been inexistence since the past
centuries. In the history of Europe about six thousand years ago
Roman law has recognized the practise of slavery of their captives.
The captives were resulted from the expansion of its empires Near
East. Human trafficking can also be seen found the history of ancient
Greeks and Rome where the expansion of their empire have led to
the captive of the slaves. In Roman, Asian, African and Byzantine
empires, majority of the slaves were utilised in large-scale enterprise
in agriculture, construction, mining and military.1 Most of them were



harshly exploited by their masters. In not too distant past during the
World War II, the enslavement of the Asian women was committed
by the Japanese army. Women from China, Korean, Malaysia,
Indonesia and Philippines were exploited for sexual purpose. There
were about 80, 000 to 200 000 women believed to have suffered
during World War II resulted from this exploitation.2 During the
ancient Greeks, most of the Athenian slaves were outsiders. The revolt
in Athens was not in a large scale because the slaves have been given
opportunities for their upgrade and some hope or possibilities of
freedom. The Athens master did not restrict the slaves only at the
bottom social scale. Some of the slaves were given chances to work
as skilled craftsmen and supervisory positions.3

At the end of 18th century, the revolutionary slogans for freedom
and equality have been promoted. Before that, the slogan was
exclusively for the elite community and restricted to the inferior.
The slaves then had started to rebel when the slavery become too
oppressive. The movement of rebellion was conducted in two types.4

Firstly, by individually escape; sabotage the work, or killing their
masters. Secondly, in group where they conduct mass revolts.
However, the second approach normally ends with unsuccessful result
in which the group was brutally killed due to the lack of organization,
weapon and skills.Despite the wide practise of slavery during the
time, there were few attempts to abolish this practise through legal
framework. During the century, the French Declaration of the Rights
of Man and of the Citizen of 17895 was among the first revolution
that brought the idea about the concept of equality between the men
by proposing that all men are born free and have equal rights. There
were few articles in the French Declaration which declared the rights
of equality between men. This revolution had become the push factor
to some abolitionist movement to push other states to abolish slavery.
The pressure by the movement over all the states was fruitful when
in 1980; Mauritania has become the last country which abolished
the practise of slavery on human being through its national legislation.
In addition, the declaration related to the Universal Abolition of the
Slave Trade had become the first international condemnation of the
slave trade. This declaration firmly stated that the slave trade is

repugnant to the principles of humanity and universal morality,
adopted during the congress of Vienna of 1815. The Vienna
Declaration was followed by other soft laws instruments and treaties,
against the slave trade.6

Since the first initiative, the efforts to eliminate human trafficking
have increased from time to time. The international law has come
out with two (2) main written documents in relation to the
prohibition of human trafficking, namely the United Nations
Universal Declaration of Human Rights 1948 and the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially
Woman and Children, Supplementing the United Nations
Convention Against Transnational Organized Crime 2001 (UN TIP
Protocol).7 The later has become the first consensual international
instrument agreed by its members in defining the meaning of
“trafficking in persons” in conjunction with the national efforts in
outlining the trafficking within a criminal context which will reinforce
the international collaboration in the investigation and prosecution.
The convention was adopted by General Assembly resolution 55/25
and entered into enforcement from 25 December 2003.8

The first international definition on the human trafficking was
given by the United Nation in TIP Protocol.9 The TIP Protocol makes
trafficking in persons a crime distinct from that of slavery, slavery or
practices similar to slavery being one of the purposes for which victims
are trafficked. However, given that slavery and practices similar to
slavery constitute one of the exploitative purposes of trafficking, the
prohibition of slavery remains an important element of combating
trafficking in persons. Trafficking in persons is now recognized as a
crime distinct from slavery as traditionally defined. In defining and
addressing trafficking in persons, the clearest distinction between
slavery and trafficking in persons may be drawn between ownership
and control and undue influence and exploitation. A victim of
trafficking in persons (which is sometimes referred to as a
contemporary form of slavery) may not be subject to “ownership”,



although he or she may be under the control of the trafficker, such
as through physical or psychological coercion, deception or threats,
as defined in the TIP Protocol, which states, in subparagraph (a) of
article 3, that trafficking in persons occurs by means of the threat or
use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or
of the giving or receiving of payments or benefits to achieve the
consent of a person having control over another person, for the
purpose of exploitation.

In this context, the “exploitation” is the key element of the
definition of trafficking in persons. It is what differentiates trafficking
in persons from similar crimes such as the smuggling of migrants.
Exploitation takes a variety of forms. In addition to slavery and
practices similar to slavery, which have already been discussed, the
comprehensive definition in that TIP Protocol includes the following
forms of exploitation: forced labour or services, the exploitation of
the prostitution of others or other forms of sexual exploitation, and
removal of organs. The protocol leaves the definition open to
incorporation of other forms of exploitation, as those indicated here
are listed “at a minimum”.

Thus the understanding of what constitutes “illegal means” has
shifted in focus from the exercise of the power of ownership as
conveyed in the 1926 definition of slavery to the exploitation of a
position of vulnerability and the exercise of other forms of control.
In addition, subparagraph (a) of article 3 also covers as acts of
trafficking the recruitment, transportation, transfer, harbouring or
receipt of persons, but not the “buying” and “selling”.

In fact some contemporary legislation like in Malaysia, Anti-
Trafficking in Persons Act, Act No. 670 of 18 July 2007, Article 2
does not require proof of any illegal means: “Trafficking in persons”
or “traffic in persons” means the recruiting, transporting, transferring,
harbouring, providing or receiving of a person for the purpose of
exploitation. Article 3 in the Trafficking in Persons Protocol then
recognizes slavery or practices similar to slavery as forms of trafficking.
Consequently, slavery remains an important element of the definition
of trafficking in persons.

Other than the TIP Protocol, there are few conventions and
protocols supplementing the principal laws such as the Convention
for the Suppression of the Trafficking in Persons and of the
Exploitation of the Prostitution of Others,10 and the Optional
Protocol to the Convention on the Rights of the Child on the Sale
of Children, Child Prostitution and Child Pornography. The
introduction of the convention is in line with the mission of United
Nation to abolish “slavery or practice similar to slavery”. The
convention regards prostitution to have linkage to the trafficking
and deemed it unsuitable to the dignity of human, thus endanger
the welfare of the people at large. In addition, the introduction of
the protocol will also be able to guarantee the protection of the
children from the sale of children, child prostitution and child
pornography where the responsibility is on the stated parties.

Islam formulates a unique system of rights and obligations that
provides for and preserves the following five basic necessities of human
existence. They are the preservation of the divine religion, preservation
of the self, preservation of the mind, preservation of honour and
lineage, and preservation of wealth.

In Islam, men and women are created equal in their basic
humanity and privilege of man over the other creatures of His
creation. Therefore, any discrimination due to race, sex, colour,
lineage, class, region or language is vehemently prohibited in Islam
to avoid the artificial barriers between the privileged and
underprivileged. Equality does not mean that all are exactly alike
since there is no denial about natural differences.

Muslims believe that God is the sole Creator and Sustainer of
humankind and the universe. He has given each human being dignity
and honour and the human rights and privileges we enjoy are granted
by Him. The rights granted by God are designed for everybody. One
person is not more worthy of protection than another is. Each person
is entitled to sustenance, shelter, and security and if some people are
denied their God given rights, it is the responsibility of the rest of
humankind to restore those rights.



“O you who believe! Stand out firmly for God, be just witnesses, and let
not the enmity and hatred of others make you avoid justice. Be just: that is
nearer to piety, and fear God. Verily, God is well acquainted with what
you do.” (Quran 5:8)

The principle of dealing with slaves in early Islam was a combination
of justice, kindness, and compassion. Muslims pay a small portion
of their yearly, accumulated income in compulsory charity and one
of the lawful ways this money may be used is to free slaves. Freeing
slaves is also the expiation for many sins, including breaking vows
and accidental killings. The restrictions imposed by Islam gave slaves
rights and protection from ill treatment. The act of freeing a slave is
a very virtuous act that will bless a person in this life and in the next.
Islam has the inherent ability to recognise and regulate the undesirable
characteristics of human nature. Slavery and servitude will not be
successfully abolished until humankind recognizes that God’s laws
are the true embodiment of human rights. The same can be said of
torture, and cruel and inhuman punishments. These detestable actions
will not cease to exist until humankind as a whole realizes that there is
a God and the worship of Him goes beyond coveting the life of this
world. The enforcement of human rights in Islam is linked inextricably
to the implementation of Islamic law. Islam promises that those who
follow God’s rules and regulations will be rewarded with His guarantee
of eternal Paradise. However choosing to restrict or take away rights
given to humankind by God is a punishable offence.

In relation to the history of human trafficking’s prohibition from
international perspective, it is also important to acknowledge the
fact that Islamic law had made an advance ruling related to human
trafficking, earlier than other existing laws. Islam is the first religion
in the world which prohibited any forms of exploitation. Even though
the religion does not clearly express its prohibition on the term of
“human trafficking” itself, but the prohibition of the crime can be
found from its prohibition on some forms of exploitation which
have been practiced since decades ago. The prohibition can be found
in four (4) main Islamic sources of rule (hukm) which are the al-
Quran, Sunnah of the Prophet, practice of companions and ijma’ of
ulama’.

Principally, Islam has outlined the basic principles involved in
any transaction including for the purpose of service and trading. For
most of the human trafficking cases, there is an element of dishonest
transaction. Most of the trafficked victims had been influenced and
promised with a better life than they had, however it ended up with
their choices and freedom confiscated. They were all promised with
lucrative income in various places. However they were far from truth,
and sometimes the victims gained nothing. With regards to this, Islam
has outlined a strict prohibition of the act of dishonesty in any
transaction. A person who has breached this is regarded as performing
a swindle and will be punished in the hereafter. As the Prophet said
in a hadith “He who swindles is not one of us”.

It was reported by Abdullah Ibn Mas’ud, the Prophet said “No
servant of Allah who makes unlawful wealth can give it away in alms
and expect it to be received; nor even can he leave it behind his back
without its pushing him forward into hell fire. Verily Allah does not
blot out one evil by another; rather He blots out evil with good so
wickedness cannot blot out wickedness”.

It clearly shows that dishonest dealings would not bring any
blessed prosperity on the doer but he will be punished in the Hereafter
with a severe punishment and his good deed intending from the bad
source will not benefit him at all.

This is also in line to one of the Islamic legal maxim, “Niat
hasanah la tubrir al-Haram” where it could be briefly defined as “one
good intention could not validate prohibited act”.11 In Islam, one
action that starts with good and legal means but towards the end, if
there is anything illegal in between, it invalidates the whole action.

As in human trafficking, the intention to fulfill the demand for
inexpensive labor for the country’s development, curbing the poverty,
economic crisis, domestic and regional conflicts, political instability
and displacement cannot legalize the trafficking activities. Some of
the victims are involved in illegal activities such as prostitution. The
cases related to trafficking for sexual purposes involved a high number
of victims from South-East Asia. Whatever their intentions are, their
good intention will not be an excuse for them to be exploited for
illegal purposes.



Slavery was common in pre-Islamic times and accepted by many
ancient legal systems and it continued under Islam. The slavery system
among Muslims in many aspects was different from other societies,
and what many people envision about slavery according to practices
among the Greeks, Romans and European colonialists. Islam initially
accepted the slavery system because it was an accepted and necessary
part of the economic and social conditions in those times. The system
of slavery was a worldwide phenomenon with many vital sectors of
livelihood dependent on slave labor.

The slaves were consisted of men, women and children. Children
were widely exploited due to their low cost. In Cairo, the children
were exploited for labour purposes and as ornaments to show off.
The children were allocated in the palace, mansion and head of battle’s
house. They were made responsible to do the housekeeping and to
build the high pyramids. During the Assyrian Kingdom, the women
were exploited in the palace for sexual purpose and the children were
exploited as slave servers. The victims were obtained via wars,
abduction and piracy. The masters have the absolute power to decide
for the slaves where they was not given any rights on property, family
and descendant.12

The coming of Islam and Prophet Muhammad SAW in 7th

century has shed some lights on the slavery and exploitation of human
at the time. During the early stage of Islamic development in the
society, Islam did not abolish all the evil practices at once, even though
Islam dislikes the practice of slavery, gambling, prostitution and other
sinful acts. Islam was not in a hurry to abolish those practices which
have been stapled in the Arabs for centuries. Instead, Prophet
Muhammad SAW concentrated on his agenda to preach to the Arabic
people in believing in Allah while maintaining their existing cultures
and practices. The Prophet’s teachings to the citizens have included
the matters concerning issues relating to their transaction and rights.

Islamic law clearly recognizes that slaves are human beings, but
it frequently treats slaves as if they are property, laying down
regulations covering the buying and selling of slaves. It encourages
the freeing of slaves, which has the good effect of diminishing the

slave population of a culture and, paradoxically, the bad effect of
encouraging those whose livelihood depends on slave labour to find
new ways of acquiring slaves. Islam’s approach to slavery added the
idea that freedom was the natural state of affairs for human beings
and in line with this it limited the opportunities to enslave people,
commended the freeing of slaves and regulated the way slaves were
treated. Islam greatly limited those who could be enslaved and under
what circumstances (although these restrictions were often evaded).
Islam barred Muslims from enslaving other Muslims. It treated
slaves as human beings as well as property, and banned the
mistreatment of slaves. Indeed the tradition repeatedly stresses the
importance of treating slaves with kindness and compassion. Islam
allowed slaves to achieve their freedom and made freeing slaves a
virtuous act.13

Islamic law gives slaves certain rights. They must not be
mistreated or overworked, but should be treated well and be properly
maintained. They may take legal action for a breach of these rules,
and may be freed as a result. Slaves not only may own property, they
also may own slaves. Slaves can get married if their owner consents
and may undertake business on the owner’s behalf. A female slave
cannot be separated from her child while it is under (7) years old
and cannot be forced into prostitution. Slave has rights to freedom
too. Islamic law allows slaves to get their freedom under certain
circumstances. It divides slaves with the right to freedom into various
classes; the mukatab: a slave who has the contractual right to buy
their freedom over time; the mudabbar who is a slave who will be
freed when their owner dies (this might not happen if the owner’s
estate was too small), and the umm walid, a female slave who had
borne her owner a child. 14

The idea that slavery should be abandoned began to be seriously
discussed in the 16th century. The Mughal Emperor Akbar (1556-
1605) banned the slave trade in his Indian territory. The Muslim
leader and reformer Nasr al-Din denounced slavery to the people of
Senegal in the 1670s and banned the sale of slaves to Christians there,
undermining the French trade in slaves. In some countries, slaves
who held high rank demonstrated that slaves were perfectly capable



of playing any role in society if they were freed. Egypt had even been
ruled by a slave dynasty for more than a century. These traditions
slowly changed some Muslim thinking about slavery, and gradually
created a climate in which the pressure for abolition could build.
But serious abolition for the Muslim world had to wait until the
19th century. The abolition pressure was concentrated on the
transportation of slaves, including the slave markets, which was where
the worst cruelties were to be found.15

Islam forbade raids to gain slaves, making a slave out of a free
person and other cruelties. So Muslim abolitionists focused on
showing slave trading was illegal under Islamic law, knowing that if
they could stop the trade in slaves, slavery itself would slowly die out
from lack of supply. For the same reason, colonial powers attacked
the trade in slaves as much as the institution of slavery. Muslim
abolitionists were influenced by various factors. Some Muslim
thinkers readdressed Islamic ideas on human equality. They saw
slavery as colonialist/imperialist behaviour that was incompatible with
growing anti-colonialism and regarded slavery as an activity
incompatible with the modern world. An increase in the freeing of
slaves in some territories helped to accustom people to the ending of
slavery. The result of these forces was to shrink the slave trade, and
put pressure on slavery itself.16

The Ottoman Empire was the major Muslim slave society of the
abolition period, and it abolished the slave trade in stages. Although
the Ottomans never abolished slavery itself, their policy of restricting
the slave trade and increasing opportunities for slaves to get their
freedom greatly reduced the number of slaves in its territories. Some
other Muslim countries passed laws allowing for the prosecution not
only of the sellers of slaves but the buyers too. The Indian Slavery
Act of 1844 made slavery illegal there, and Egypt in 1896
implemented laws with very severe penalties for slaving activities.
During the 20th century attitudes to slavery changed radically and
in 1990 The Cairo Declaration on Human Rights in Islam’s Article
11 stated that: Human beings are born free, and no one has the right
to enslave, humiliate, oppress or exploit them, and there can be no
subjugation but to God the Most-High.

The Declaration also includes a number of other articles that
are incompatible with slavery, although “All the rights and freedoms
stipulated in this Declaration are subject to the Islamic Shari’ah”.

Even though Islam accepted the slavery institution as an
established part of the believers during pre-jahilliyyah,17 Islam has
clearly stated that the relationship between a master and a slave is
not intended to oppress, humiliate or exploit, but the relationship
should be tighten as brotherly love. In time, the prohibition of slavery
in Islam was gradually taken in phases. It is done via:
(i) The laws are established which result in the freedom of slaves:

This is done through the rule of Kafarah (fine) and kafarah zihar
(oath) that give out options or requires liberation of a slave. There
is also a tradition that establishes the necessity for someone who
breaks their fast intentionally during Ramadan for sexual
intercourse to undertake a kaffarah which consists of freeing a
slave, fasting for two consecutive months, or feeding sixty (60)
poor people. The other example, for the unintentional killing a
Muslim person, the punishment is to free a Muslim slave. (An-
Nisa’: 91)

(ii) Encouraging the believers to free the slave by showing the hikmah
and kindness of Allah towards His believers. In this approach,
Islam encourages the believers to avoid the slavery, treat the slave
humanely and free them, rather than to immediately condemn
or punish the wrongdoer.

As stated in the Quran, 2:177 which means:

“It is not righteousness that ye turn your faces toward the east or the west,
but it is righteousness to believe in God , the Last Day, and the angels, and
the Book, and the Messengers, to spend your substance, out of love for him,
for your kin, for orphans, for the needy for the wayfarer, for those who ask,
and for the ransom of slaves; to be steadfast in prayers, and practice regular
charity; to fulfill the contract which ye have made; and to be firm and
patient, in pain(or suffering) and adversity, and throughout all periods of
panic. Such are the people of truth, the God-fearing.”

In a tradition of Prophet Muhammad S.A.W, reported by Abu
Huraira: “There are three (3) people whose prayer Allah will not
accept. One of them is he who enslaves a freeman” and “Allah will



save all the parts of his body from the hell as he has freed the body
parts of the slave.”
(iii) Encouraging Muslim to marry his slave: The Prophet

Muhammad S. A. W has freed Zaid bin Haritsah, and married
him with an aristocrat female.

The UN TIP Protocol includes forced labour and services as a form
of exploitation in the definition of trafficking in persons. Trafficking
for the purposes of forced labour and services is one of the most
prevalent forms of trafficking in persons throughout the world today.
The employer may force the victim to work more than what he
should, ask him to do overtime or to overload him with extra work
and he is not getting paid at all for the jobs that he has performed.

As the international law, the exploitation of labour is strictly
prohibited in Islam. Basically, Islam has given four (4) guidelines to
its believers with regards with labour engagement where the employer
must fulfill his contractual obligation, the employer must pay the
wages of the employee upon the completion of the work, the
compensation must be stated prior to entering in the agreement when
there is an agreement to work and the employer should tell the
employee the amount of compensation for his labour.

Islam has defined a set of rules on labour and the labour force.
An employer, according to Islamic teachings, must establish a just
and cordial relationship with his employees and labour force. Such a
relationship must be based on equality, goodwill and the brotherhood
of Islam. This is based on the Hadith of Allah’s Messenger:

‘Your workers and slaves are your brothers whom Allah has placed under
you. Whosoever has one under him he should feed him of what he eats,
clothe him of what he clothes himself, and must not burden them over
their ability. But if you do burden them, then help them.’

Furthermore, Islam upholds the honour and the dignity of the
Workers. Allah’s Messenger is reported to have said: ‘The best of
income is that which results from honest labour’.

The main issue raised in the labour exploitation cases is normally
related to the salary or wages, where the employer pays below than

what should be paid or no pay is given to the employee. In this issue,
in Islamic teaching and the tradition of Prophet Muhammad S.A.W
there is an accurate solution to protect the interests of the employee
or the employer, that is to give the worker decent wages without
violating the rights of a legitimate employer. As stated in the Quran,
7:85:

“So fulfil the measure and weight and do not deprive people of their due
and cause not corruption upon the earth after its reformation. That is
better for you, if you should be believers.”

This can also be seen from the numbers of Quranic verses and
traditions of the prophet, which applied to man and woman.

As stated in the Quran, 4:32 which means:

“… to men is allotted what they earn, and to women what they earn.”

Reported by Ibn Maajah, 2:817.

“Give the hired man his wages before his sweat dries”

The above authorities show that Islam asked the believers to fulfill
their promise in labour transaction, where they must pay the wages
of an employee within stipulated time and in an amount they have
agreed upon.

Islam condemns the infliction of harm. Inflicting hardship and
harm, whether intentional or not, is thus prohibited. Accordingly,
subjecting any person to hard labour is likewise prohibited, as
illustrated in Quran, 22:78:

“He has chosen you and has not laid upon you in religion any hardship”

The sentiment is restated in the Quran, 2:185:

“Allah desires for you ease. He desires not hardship for you.”

In so far as forced labour often requires excruciating and harmful
forms of labour, Islam thus prohibits these types of practices.
Crucially, the illicit means by which persons are frequently
trafficked, such as coercion and deception, would also fall under
the category of types of labour practices prohibited under Islamic
law.



In summary then, forced labour or services, including such
practices as forced begging, are not acceptable in the Islamic tradition,
in harmony with the prohibition on trafficking in persons for the
purpose of forced labour or services in international law under the
TIP Protocol. Additionally, the Islamic tradition prohibits corrupt,
deceptive and coercive practices and thus addresses some of the most
important contributing factors to the trafficking infrastructure and
illicit means involved in trafficking.

According to the Royal Malaysian Police,18 the highest number of
victims in Malaysia comes from Indonesia, China, Sri Lanka and
Philippines which have been exploited mostly for sexual purposes
and domestic servitude. Local citizen of Malaysia are trafficked either
internally or internationally as well. For international purposes, they
are normally brought to Singapore, Hong Kong, France and United
Kingdom for commercial sexual exploitation.

During the “jahilliyyah” period, women were harshly exploited.
They were buried alive, forced as prostitute by their parents, and
sexually inherited to the father. Women were regarded as the
commodities, can be sold and the ownership can be transferred
from one person to another. The coming of Islam has given a new
life and meaning to women. Islam has prohibited its believer to
bury their daughters alive, and made it compulsory on a husband
to protect and to treat his wife nicely. For the preservation of moral
purity among all men, women and children in the society Islam
strictly prohibits adultery, fornication and homosexuality. Islam
concurs with previous divine religions in this prohibition but goes
further by banning many acts that may lead to committing this
sin, like immodest. These manners and precautions cut the avenues
towards temptations.

Prostitution is strictly prohibited in Islam. It is referred to adultery
and regarded amongst the big sins in Islam. The tradition of the
Prophet Muhammad SAW prohibits taking the earnings of a
soothsayer and the money earned by prostitution since it is generated
from unlawful sources. At the same time, there is a number of related

prohibitions clearly stated in Islam regarding this issue. As in the
Quran, 17:32, which means:

“Nor come nigh to adultery; for it is a shameful (deed) and an evil, opening
the road to other evils).”

In the Quran, 24:33 which means:

“But force not your maids to prostitution when they desire chastity, in
order that ye may make a gain in the goods of this life.”

Interestingly, the above verse continually stated that “but if anyone
compels them, yet, after such compulsion, is God, Oft-forgiving,
Most merciful (to them)”. This verse shows that Islam will not punish
the prostitute for the act resulted from the coercion and force. This
is an exception given to the general rule of adultery, which the
punishment specified for an unmarried person guilty of fornication
in Islam is (100) lashes (Surah Al-Nur (24: 2).

Trafficking in human organs is another form of exploitation defined
under the UN TIP Protocol. It involves the illicit provision of human
organs to those who need and can afford them and the taking of
those organs from poverty-stricken individuals, who may or may not
be aware of what the procedure entails, or of its consequences.
Trafficking in human organs is characterized by operations carried
out by transnational organized networks and/or private doctors. This
form of trafficking, one of the most sordid manifestations of the
crime of trafficking, may be carried out by “organ brokers” working
for international organized criminal groups or independently by
doctors, ambulance drivers or mortuary workers. Trafficking in organs
is a murky phenomenon; it takes place largely underground and is
notoriously difficult to regulate and control.

In India, the organ transfer especially the kidney transplants are
done for living. It was found that the donors normally received about
US$1070 for a kidney.19 This type of crime can be considered as the
worst case in human trafficking activities. The Islamic law on the
property perspective has outlined the concept that the ownership of
a property is laid on Allah as the sole owner, and He owns every



single thing in this world. This is translated to the concept that a
man does not possess any right on the human body and human organ.
Man only acts as ‘Khalifah’ of Allah or ruler in this world. Once a
man die, the soul and the body will be shifted back to Allah. This is
different with some western scholars which claim that every man
has the right to everything, even to his own body.

In Islam, the human body and organs are not subject to sale or
purchase, and not a commodity for commercial exchange. As
prohibited in slavery and prostitution, Islam also prohibits trading
in human organs to safeguard the human dignity and honour. As
mentioned in the Quran, 17: 70, which means “We have honoured
the sons of Adam...”

In addition, only Allah is the owner of everything in the
entire universe. As mentioned in the Quran, Surah Al-Imran,
(3: 109) which means “To God belongs all that is in the heavens and
on earth.”

In relation with the case of voluntary exploitation by the syndicate
on the victim, where the victim sold his organ voluntarily to curb
his poverty, Islam has formed some principles which answer the issue,
including “Harm is not eliminated by harm” and “The more harmful
detriment is removable by the less harmful one.” In the case of exploiting
human organ, the act of removing an organ will constitute severe
and greater harm to one’s body rather than when a man suffers
poverty, distress or need. Medically, it will contribute to a bigger
harm where the body will suffer unforeseen health problem, or the
organ removed has failed to function properly.

With regards to the issue of organ transplant  the International
Conference of Islamic Jurisprudence in its decision No. 1 of 1988
emphasized the Islamic position in prohibiting transactions in human
organs. In the Second Fiqh Seminar which was held by the Academy
with the cooperation of the Institute of Objective Studies, the
decisions are:

(i) It is valid to replace a part of a person’s body with another
part of the same person if necessity so demands.

(ii) It is not permissible to sell one’s organs. It is prohibited and
haram.

(iii) In a case where a patient has reached the stage where his
organ has stopped functioning and there is a greater risk
that he will lose his life if the organ is not replaced through
transplant, and there is no substitute for it except the human
organ, and medical experts are of the opinion that there is a
strong likelihood of his life being saved if transplantation of
human organ is made and that the needed organs is also
available, in such a desperate and unavoidable situation,
transplantation of human organ will be permissible for the
patient to save his life.

(iv) If a healthy person, in the light of the opinion of medical
experts, is sure that he/she can live with one kidney only, it
will be valid for him/her to donate one kidney to an ailing
relative, if it is necessary to save his life while no alternative
is available, but without charging any price.

In addition, Jabatan Agama Islam Malaysia (JAKIM) in its 1st
Muzakarah (Conference) of the Fatwa Committee of the National
Council for Islamic Religious Affairs Malaysia held on 23rd-24th
June 1970 has decided that eye and heart transplants from a dead
person to a living person is permissible in Islam.20 JAKIM further
stressed that the transplants should not happen in a way that violates
human dignity, but must be based on the consent and donation from
the donor.

With regards to the issue of donating organs, Hindus, Muslims
and Christians generally support organ donation as it is recognized
as an act of giving. Judaism prohibits deriving benefits from
mutilating or delaying the burial of a corpse but this prohibition can
be overridden to save a life for organ transplants.21 However, Islam
has put restriction on the donation of the human organ such as the
donation may not subject the donor to death or bodily harm, and it
is made with full and informed consent.22

Adoption is allowed in Islam. However Islam does not recognize and
prohibit the “adoption” as the practice of non-Islamic laws. The
practicing of adoption in current days has led to the misidentification



of the biological parents of the adopted child. Allah says in Quran,
33: 4-5 which means:

“..Nor has He made your adopted sons of your sons. Such is only your
manner of speech by your mouth. But God tells you the truth, and He
shows the right way. Call them by (the names of their fathers). That is
justice in the sight of God...”

The revelation of this verse is related with the adoption of Prophet
Muhammad SAW on Zaid bin Harithah. Significantly, after this
revelation it was forbidden that a person should assign his parentage
to any other man than his biological father. This is among the
principles established in Kafala, a form of a pledge in Islam to support
and care for the specific orphanage or abandoned child until the
child reaches the age of maturity.

Under the concept, the adoption does not change the relationship
of a person: adoption does not end the blood relationship between
the child and his real parents and siblings, nor does it create a real
relationship between him and his adoptive parents and their children.
The practical implications of this view, on the one hand, is that all
the rules which apply between blood relatives are still valid: for
example, the child will still be mahram; that is an adopted child
cannot marry his real siblings; he or she is also eligible for inheritance
from the real parents. On the other hand, the rules that apply between
non-related persons are still valid. For example, adoption would not
create the mahramiyyat between the child and the new family. If the
child was two years old or less and was also breast fed directly by the
adoptive mother for at least a day and a night (or fifteeen times
consequently), then the child will become mahram to the new family.
If the child was not breast fed as mentioned, then he or she will
remain non-mahram to the new family. In Islam, the right of
inheritance is based on uterine relationship:

“Those related by blood are more entitled to (inherit from) each other in
the Book of Allah.” (8:75)

However, the adoptive parents can always use their discretion to write
up to one-third of their estate for their adopted child. Among the
wisdoms behind the prohibition of adoption and the permission of

Kafala is to preserve the right the biological parents upon the child
and vice versa. In this case, either the adopted child or the biological
parents could have some of their rights denied such as the rights of
inheritance if either one of them dies and leave behind assets or
properties. The Kafala will also preserve the descendant of a family.

Middle East countries have shown good example on how to
practice kafala. This system is according to Islamic principles and
different from other child fosterage’s systems in other countries. In
complying with the Kafala principles, the children can be placed
under the guardianship of a foster family. This system has successfully
contributes to the elimination of trading babies and children for the
purpose of illegal adoption.23

The teaching of Islam and the tradition of Prophet Muhammad SAW
on prohibition of human exploitation through slavery is strengthened
by a number of events before his demise. The Islamic framework has
advanced its ruling in the first ever written constitution in the world,
Charter of Medina.24 It was introduced by the Prophet Muhammad
SAW in 622 C.E, governing the relations between the believers and
Muslims of Quraish and Yathrib, and those who followed, joined
and labored with them. The constitution has covered the Muslims
and non-Muslims rights, protect the security of the individual and
community, religious and political freedoms. Among the peoples’
equality, justice and rights25 guaranteed in the constitution is that
people are regarded as one community and a believer shall not take
as an ally the freedman of another Muslim against him.

Besides, the last sermon of Prophet Muhammad SAW which
was delivered in Farewell Pilgrimage at Mount Arafat in Mecca on
the 9th Dhul-Hijjah, 10 A.H. ( 623 C.E) also proved that Islam is a
mercy to all mankind which guarantees the human security, equality
and freedom. In the sermon, the Prophet claimed that everybody
has freedom and should be equally treated.26

It is proven that Islamic teaching does not only cover on faith and
typical religious practice, but it also covers the issues on human



trafficking from the very beginning, earlier than other constitution
ever crafted. It is really a big surprise to find that the Islamic religion
has led the history of elimination of human trafficking which instead,
we are served with the fact that international framework has led the
history before this. This is proven by the coming of Islam in 7th
century which its framework has covered some forms of prohibition
in human trafficking which include slavery, forced labour,
prostitution, sales of human organ and adoption. In contrast to today’s
history, the revolutionary slogan of freedom and equality was only
promoted by the end of 18th century.

In addition, the introduction of Charter of Medina by the
Prophet Muhammad SAW in 7th century as the first constitution in
the world has enlightened the idea of equality among people regardless
of their background. This framework has preceded all other
constitutions which have highlighted the concept of justice and
equality in man, including the French Revolution which is claimed
to be the first revolution fighting for the equality. This fact is
supported by the last sermon of Prophet Muhammad SAW, delivered
on the same century.
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