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The relationship that exists between fatwa andijtihad, ijma’, Qiyas,istislah
and istihsan is significant to the development of Shari‘ah. Although, the
terms seem to be different in the actual sense, but sometimes they do overlap
each other, as they all focus in achieving same goal. The paper realized that
ijtihad, ijma’, Qiyas, istislah and istihsan could better be described as
methodology for arriving at an effective fatwa, than to be described as a
legal verdict per se. It is based on this, the paper also suggests that muftis,
while considering the importance of the above concepts to the role of fatwa in
the contemporary society, should expose their talents in explaining the maqasid
ash- Shari‘ah (objectives of Shari‘ah) based on the consideration ofmaslahah
(public interest) and mafsadah (mischief ) that may likely occur.

 Fatwa, Ijtihad, Ijma’, Qiyas, Istislah, Istihsan, Jurisprudential
Overlap

The concept of fatwa has for long been confused with some related
matters such as ijtihad, ijma’, Qiyas,istislahandistihsanunder Islamic
law. It goes to an extent that most people find it very difficult to
differentiate amongst them. Perhaps because they are synonymous
or because of the role they have been playing in the issuance of fatwa.



Similarly, from the literal meaning of fatwa as “a legal opinion of a
mufti”, most people are of the belief that fatwa is just a mere and
baseless opinion (Ra’y) of a mufti. However, fatwa in Islamic corpus
juriscould not be understood as onerous and baseless legal
opinion.Rather, it is a mechanism to beused for the Islamic law
transformation, which could be issued by way of independent legal
reasoning of an Islamic jurist (ijtihad) or by making inference from
other sources of Shari‘ah. Therefore, a fatwa cannot survive without
cohabitation with and the support of some Islamic terms. It is in
view of this that the paper examines the relationship between fatwa
and ijtihad, ijma, Qiyas, istislah and istihsan, with a view to exposing
their areas of convergence and divergence. In doing that, the paper
will briefly look at what is fatwa and who is qualified to issue fatwa.
Thereafter, a discussion will be made on the relationship between
fatwa and some related terms under Islamic law. Finally, the paper
ends with conclusion.

The concept of fatwa is not a new phenomenon in Islamic law. It
emanates from the Glorious Qur’an wherein the Almighty Allah
(s.w.t.) commanded the Muslim faithful who are not knowledgeable
to always seek knowledge from those who posses it.1 This background
has been reiterated by a number of jurists while tracing the genesis
of fatwa in Islam.2 In fact, most of the jurists have capitalized on the
above verse (Qur’an, 16: 43) to explain and justify fatwa. The term
fatwa is derived from Arabic language, and is related to some
compound words and phrases revealed in the Glorious Qur’an such
as ifta (issuing Islamic verdicts), istafti (request for an Islamic verdicts),
mufti (a person who issues an Islamic verdict), mustafti (a person
who requests for an Islamic verdicts) and “yufti” (he issues Islamic
verdicts) in response to a question or request forwarded to him.3 In
the Qur’an, the Almighty Allah (s.w.t.) has used the term several
times referring to the concept of asking questions with a view to
providing the responses.4

Fatwa according to the English/Arabic Dictionary is a legal
opinion issued by Islamic scholars.5 In the Oxford Dictionary, the

word fatwa originated from the term “ifta” (to decide a point of law),
and it can simply be defined as a ruling on a point of Islamic law
given by a recognized authority.6 Thus, the term fatwa can simply be
defined as a formal Islamic legal opinion issued by a mufti (jurist-
consult) in response to questions submitted to him by private
individuals or judges.7 This is similar to the definition upheld by
Luthfi, who has also looked at it as an Islamic legal opinion issued
by a Muslim Jurist in responding to question(s) requested of him in
a community.8 But it implies that such legal opinion is generally
based on the principles of Shari’ah, and could be issued individually
or collectively.9

The concept of fatwa is an important phenomenon in Islamic law; it
always requires a competent and qualified person in order to have a
reliable and authentic fatwa. For this reason, Shaykh (Dr) Muhammad
Abubakar said: a mufti is always standing as vicegerent of the
Almighty Allah on the earth and that is why IbnQayyim named his
Book “I’lam-al- Muwaqqi’ in Rabb-al- A’lamin” (Issuance of fatwa
by the vicegerents of Allah, i.e muftis).10 Therefore, in order for a
person to become a mufti (vicegerent of Allah) in Islamic law, must
attain certain conditions, namely: a mufti must be Muslim, adult,
trustworthy, reliable, God-fearing, person of unquestionable
character, jurist, sound minded person, firm in thought, correct in
behavior, derivative and alert.11

According to some scholars such as Shaykh Muhammad
IbnUthman, a mufti must have a purity of intention (Ikhlas); he
must be competent in terms of knowledge; such as the knowledge of
Qur’an, Hadith, Arabic language and it sciences.12 He then made
reference to a verse in the Glorious Qur’an in which Yusuf (a.s.)
emphasizing the importance of knowledge to everything in all human
endeavours. Thus he said: “Set me over the store-houses of the land;
I will indeed guard them with full knowledge (as a Minister of Finance
in Egypt).”13Furthermore, a mufti must have the knowledge of
people’s madhahib (Schools of thoughts) and conventions, for they
are very important factors in achieving the objective of fatwa. The



rationale behind knowing people’s convention is to help the mufti
issue a verdict that can suit a particular society. To this end, he
cited Shaykh Abullah Ibn Fodio14 who was reported to have been
saying regarding to the concept of fatwa that, (Tuhdathlin- Nas
Aqdiyat bi qadri ma ahdath min-al- fujur), muftis should always
issue a verdict in proportion and similar to the nature of what people
fabricates.15 Finally, he concluded that a mufti must have a good
and porlite manner, and he must be accommodative at all the
times.16

In addition to the above, ShaykhAdamuGirbo supplemented that
a mufti must be in full possession of his faculty (he must be sane); he
must be adult; he must have a specific knowledge of Maqasid ash-
Shari’ah (objectives of the Shari’ah); and as well as the knowledge of
Khilaf (divergence of opinions), ijma’ (consensus of opinion of Islamic
jurists) and Mash’hur (most popular opinion/notorious opinion) in
Islamic law.17

To conclude the discussion on the qualification of a mufti in
Islamic law, the founders of the four most popular Sunni Schools of
the Islamic jurisprudence have had this to say: according to Imam
Shafi’i (d. 820), a mufti must be one capable of ijtihad. He
enumerated some branches of knowledge in which a person must be
proficient with, for him to be qualified as mufti; he must have skill
knowledge of Qur’an, Hadith, Arabic language, the legal questions
subject to Ijma, and Qiyas (analogical deduction from the Qur’an
and Sunnah).18 A mufti must fulfill the requirement of ijtihad as it is
a prerequisite of fatwa issuance.19 Thus, Imam al Haramayn al-
Juwayni in his Burhan (his Book) not only used mufti and mujtahid
interchangeably but also adopts the position of Imam Shafi’i in respect
of the qualification of mufti mentioned earlier.20 Similarly, Imam Al
Ghazali also said that mufti must be able to practice ijtihad.21 That is
to say, for a person to be qualified as a mufti, must fulfill the criteria
for being a mujtahid; he should be able to independently interpret
the Qur’an and Sunnah, he must possess good command of Arabic
language and its literature, he must master the science of shari’ah
such as the principles of Usul al fiqh, Islamic legal history (Tarikh at-
Tashri’ al- Islami) and comparative fiqh (fiqh al muqaranah). Al shatibi

added another criterion that a mufti should have deep understanding
of theMaqasidash- Shari’ah (objectives of the Shari’ah).22

According to Imam Ahmad IbnHanbali, a mufti must possess
the following characteristics: he should have a pure intention to
guide the questioner and never to misguide him; he should have a
deep insight and knowledge of the religion; he should have a firm
religious background; in his capacity as a religious leader, a mufti
should have adequate means to earn his livelihood; and he should
be aware of daily life and contemporary issues.23 In addition, a
prominent Saudi lecturer and an author (Shaykh M.S. Al Munajjid)
added that a mufti must have a profound knowledge; he should be
able to know the evidence, the wordings and apparent meanings of
texts, what is sahih (sound) Da’if (weak), Nasikh (abrogating) and
Mansukh (abrogated); what is specific in application and what is
general, and what is stated in brief and what is mention in detail.24

Hence according to him, issuing fatwa without possession of the
requisite qualifications is indeed a grave sin. To this end, the
Almighty Allah said: “And say not concerning that which your
tongues put forth falsely: “This is lawful and this is forbidden,” so
as to invent lies against Allah. Verily, those who invent lies against
Allah will never prosper”.25

It is a requirement under Shari‘ah that, for a person to be qualified
as mufti must be a mujtahid. Thus, the essential attributes of mujtahid
as designed under the Islamic corpus juris comprises among other
things that: a mujtahid must be fair in his dealings and always firm
in his decision; he must be just and pious; he must be knowledgeable
in the study of science of the Glorious Qur’an and matters connected
thereto; he must be knowledgeable in the field of Hadith and matters
related thereto; he must have knowledge of Usul al fiqh (Principles
of Islamic Jurisprudence) and other relevant matters; he must have
knowledge of Arabic language and literature; he must have deep
understanding of the Islamic law commandments, the secrets and
mysteries. Furthermore, a mujtahid must be conversant with inference
of commandments, interpretation of texts of the Glorious Qur’an
and Sunnah, perfect rules of gnosis of analogical and interpretive
reasoning; he must possess a perfect understanding of modern



problems and their complications; and he must have a complete
familiarity with the contemporary developments and reasonable
appraisal of modern exigencies.26

Apart from the foregoing requisite qualifications of mufti/
mujtahid, it has also been added that, for a person to become a mufti
may also have a certain induction training program so that he will
be able to exercise his duty diligently. Not just that, he must be
conversant with the way and manner in which fatwa can be issued.27

This presupposes the involvement of persons who are not expert and
well-trained in the exercise. Sometimes, muftis and mujtahid are
synanimous and are used interchangeably. This is because, both of
them possesses almost same qualifications except for some slides
difference. Thus, muftis apart from possessing the mujtahid’s
qualifications must be a serious person towards the compliance with
the tenets of Islam.28

The significance of fatwa in the contemporary society is enormous.
The following terms: ijtihad, ijma’, Qiyas, masalih al-mursalah and
istihsanare significant to the role of fatwa in Islamic law. Even though,
the appropriate word to be used in this regard instead of fatwa, is
“ifta”, which is refer to as the process of issuing fatwa, and fatwa is
the product of ifta. However, the usage of the term “fatwa” does not
negate the objective of the discussion. Hence, the relationship between
fatwa and the above mentioned terms will be looked at in order to
identify the relevance of each term to fatwa, as well as to examine the
point of their convergence and divergence.

Generally speaking, fatwa as earlier own mentioned, is simply refer
to as legal opinion of a mufti who is capable of doing ijtihad. Ijtihad
can be referred to as an instrument to be used in issuing fatwa.29

That is to say, ijtihad under Islamic corpus juris can be used in the
process of issuing fatwa to interpret the issues in line with the
contemporary developments.30 One cannot easily separate the concept
of fatwa from the notion of ijtihad because, as both concepts have

been used to exhibit the dynamism of Islamic law.31In fact, ijtihad is
one of the methods or processes through which a mufti could undergo
in order to issue fatwa. That is why some scholars use fatwa and
ijtihad interchangeably.32

Ijtihad therefore, is an independent legal reasoning of an Islamic
scholar that can be embarked upon, in a situation where there is no
explicit provision in the Qur’an, and Hadith that provides for a
matter. Neither any ijma’ nor Qiyaswas equally made regarding to
the matter.33 According to Kamali, “ijtihad is the continue process
of development which derives its authority from divine
revelation.”34Ijtihad therefore traces its legal basis from the Qur’an
and Hadith. In the Qur’an, Allah (s.w.t) said: “As for those who strive
hard in Us (Our Cause) we will surely guide them to Our paths (i.e.
Allah’s religion-Islamic Monotheism). And verily, Allah is with the
Muhsinin (good doors).”35

Similarly, in the Hadith the Prophet (s.a.w) was reported to have
sent MuadhIbnJabal to Yemen as an administrator, then the Prophet
(s.a.w) asked him on how to go about judging people in case of any
dispute. Muadh said:

“I will judge according to the Book of Allah.” The Prophet asked: “what if
you find no solution in the Book of Allah?” Mu’adh said: “Then I will
judge by the Sunnah of the Prophet (s.a.w).” The Prophet (s.a.w) asked:
“And what if you do not find it in the Sunnah of the Prophet?” Mu’adh
said: “Then I will make Ijtihad to formulate my own judgment.” The
Prophet patted Mu’adh’s chest and said “Praise be to Allah who has guided
the messenger of His Prophet to that which pleases Him and His Prophet.”36

Going by the above tradition, an ijtihad can be interpreted to mean
opinion only that ijtihad is more comprehensive than opinion.37 To
this end, Imam Al Shafi’i stated that, “they are two names for the
same thing”.38

According to Sayyid Abul A’la – Al Maududi, “ijtihad is the
concept, the process as well as the mechanism by which the Shari’ah
as elaborated in the Qur’an and Sunnah is to be interpreted, developed
and kept alive in line with the intellectual, political, economic, legal,
technological and moral development of society.”39 This definition
has exposed the role of jitihad as an instrument to be used for



interpreting Islamic law to suit the the contemporary developments.
To this end, Kamali in his words said, “ijtihad is one of the subsidiary
sources of Islamic law that continues to be the main instrument of
interpreting the divine message and relating it to the changing
conditions of the Muslim community in its aspirations to attain
justice, salvation and truth. In other words, it consists of the
formulation of opinion in regard to hukumshar‘i.”40

Although fatwa and ijtihad have been used interchangeably, but
there are some differences between the two. Fatwa can be issued by a
mufti, who must be a mujtahid (jurist). Whereas, a person who
performs ijtihad must not necessary obtain mufti’s qualification for
him to become a mujtahid.41 Fatwa is more formal and authoritative
than ijtihad, in that, fatwa in most cases been institutionalized and
bureaucratized. In some cases it has a force of law; hence it binds the
public especially when it is institutionalized as an agency of
government. Where as, ijtihad does not possess the force of law but
it binds only the person that makes it.42 Fatwa is closely related to
law, while ijtihad can best be described as the process for issuing
fatwa or Islamic legal verdict. Fatwa sometimes can be equated with
ijma’ (consensus of Islamic scholars) as it is collectively issued by
group of jurists. In the case of ijtihad, the individual jurist does it. In
the contemporary society, most of the muftis, who issue fatwa, are
government officials ,  and they have been paid salaries,
whereasmujtahidun (those who make ijtihad) have been on their own.
This implies that fatwa is public and formal in nature, whileijtihadis
private and informal.43

History had shown that both fatwa and ijtihad have been
recognized since the period of Sahabah (companions of the Prophet
(s.a.w), period of the Tabi’un (followers of the companions) and up
till today.44 For example, it was reported that Khalid Ibn al Walid
wrote to Abu Bakr, telling him that in some areas of the Arabian
Peninsula he had found men engaging in homosexual practices. Abu
Bakr decided to consult the Sahabah of the Prophet (s.a.w) as to
what he should do about it. One of the Sahabahwas ‘Ali, in his
judgment he said, “His sin was known only in one nation, and you
know what Allah did to them. I suggest that these people should be

burnt to death.” Abu Bakr wrote back to Khalid to tell him that they
should be burnt to death; and it was executed.45

Finally, the discussion on fatwa and ijtihadwill be concluded by
outlining some of the objectives of fatwa in the contemporary society
overijtihad. To this end, Goolam has been able to summarize them
as follows:

“First, the fatwa suggests that, under certain circumstances, even the most
highly regarded doctrines, enunciated by the most eminent jurists, may be
questioned and set aside. Second, the fatwa exhibits the principles of basic
Islamic legal theory in practice. For IbnRushd relies on the authority of the
Qur’an, then goes to the Sunnah, followed by ijma. Third, the fatwa takes
into account Islamic philosophy, morality and values.”46

As fatwa is the Islamic legal opinion of jurist(s) or persons authorized
for that purpose, ijma’ is the consensus opinion of jurists on a
particular issue. Ijma’ is another form of doing ijtihad but in a
collective manner. When a fatwa is issued by the fatwa committee, it
is presumed to be a consensus opinion of jurists.47

According to Kamali, ijma’ simply means,”the unanimous
agreement of the mujtahidun [jurists] of the Muslim community of
any period following the demise of the Prophet Muhammad (s.a.w)
on any matter.”48 Ijma’ is more authoritative than ijtihad, hence it
carries more weight than ijtihad due to the fact that it is done
collectively by jurists. Once ijma’ has been arrived at, it tends to have
a force of law that ijtihad.49Ijma’ even in the previous time was also
easily to arrived at and to be used as a basis for judgment. This was
facilitated by the fact that the Sahabah were few, and it was easy for
them to agree.50

As understood in the case of fatwa, the concept of ijma’ has been
deduced from the Qur’an, where Allah (s.w.t) said:

“O you who believe! Obey Allah and obey the Messenger (s.a.w) and ulul-
amr (those of you [Muslims] who are in authority). And if you differ in
anything amongst yourselves, refer it to Allah and His Messenger (s.a.w) if
you believe in Allah and the last day. That is better and more suitable for
final determination.”51



Ulul-amr as mentioned in the verse according to Ibn Abbas, can be
interpreted to mean both the political and religious leaders.52

Therefore, whatever verdicts arrive at by way of ijma’ shall be obeyed
as if it was from the Almighty Allah. It is a command made by Allah
(s.w.t) in the Qur’an. To this effect, disobedience to them is a grave
sin in Islam, which may lead one to hell fire. Thus, the Almighty
Allah said:

“And whoever contradicts and opposes the Messenger (s.a.w) after the right
has been shown clearly to him, and follows other than the believers’ way,
We shall keep him in the path he has chosen and burn him in Hell-what
an evil destination”53

Fatwa and ijma’ overlaps each other especially when it comes to
manner of taking a decision. A decision is taken collectively in both
of them, but fatwa is closer to Islamic legal decision (verdict) than
the ijma’  which in some cases has been described as a methodology
for arriving at a particular decision. Although, both fatwa and ijma’
are in most cases authoritative and binding, but fatwa is more formal
than ijma’, as it is sometimes backedup by the states’ authority or
law.54

Just like in the case of ijtihad, Qiyas plays a great role in the exercise
of the mufti’s power of issuing fatwa. In fact, the relationship between
fatwa and Qiyas become more feasible during the process of issuing
fatwa in an institutionalized fatwa committee, in which, a Qiyas can
be used as a method of resolving a controversies that are brought
before the committee. It can be used to deduce a ruling from the
Qur’an and Sunnah, in a situation where there is no explicit provision
relating to the issue in question in the Qur’an and Sunnah. Thus, a
Qiyas can be defined as an analogical deduction from the Qur’an,
Sunnah and Ijma’ in cases where there is no relevant text in the Qur’an
or Sunnah, and provided that none of the Sahabah (companions of
the Prophet objected to the issue in question.55

According to Kamali, “Qiyas is the extension of Shari’ah value
from an original case or” asl, to a new case, because the latter has the
same effective cause as the former.”56 A recourse to Qiyas can be made

only if there is no explicit provision from the primary sources of
Shari‘ah.57 The proofs of Qiyas in the Qur’an can be inferred from
the following verses:

“Surely, We have sent down to you O Muhammad (s.a.w) the Book (the
Qur’an) in truth that you might judge between men by that which Allah
has shown you (i.e has taught you through Devine Revelation), so be not a
pleader for the treacherous.”58

Qiyas can be exercised by individually or collectively by jurists. But
it is more of methodology than a verdict. In certain cases, the basis
of fatwa as an Islamic legal verdict issued by a mufti (s), is Qiyas (i.e
by drawing analogy from the Qur’an and Sunnah).

The significance of fatwa is to sustain the dynamism of Islamic law
thereby issuing a verdict that preserves the public interest. Istislah
(public interest), therefore, is an instrument to be considered in the
exercise of issuing fatwa. It is not same as fatwa, but at the same time
cannot be negated from being one of the factors to be considered by
muftis during issuance of fatwa. Thus, according to Kamali:

“Istislah can be technically defined as a consideration which is proper and
harmounious [wasfmunasibmula’im] with the objectives of the law giver;
it secures a benefit or prevent a haram; and the Shari’ah provides no
indication as to the validity or otherwise.”59

Similarly, Imam al- Ghazali also explained that:

“Maslahah consists of considerations which secure a benefit or prevent a harm
but which are, simultaneously, harmonious with objectives [maqasid] of the
Shari‘ah. These objectives consist of protecting the five ‘essential values’,
namely;religion, life, intellect, linage and property. Any measure which secures
these values falls within the scope of maslahah, and anything which violates
them is mafsadah [evil], and preventing the latter is also maslahah.”60

Fatwa even though is all about the preservation of interest of the
Ummah (community), but cannot be considered same as istislah
(public interest) per se, due to following reasons, namely: fatwa can
be considered as a binding decision or precedent, whereas
istislahcannot be recognized as a binding decision, if at all it is



considered as a legal decision rather than a considerable factor for
issuing fatwa.

It is one of the roles of fatwa especially in the contemporary society
to harmonize the classical Islamic doctrines with the contemporary
developments, thereby explaining and exposing the maqasid ash-
Shar‘iah (objectives of Shar‘iah) in such a manner that will be
equitable to public. Istihsan can best be described as equitable
approach to matters than a legal verdict. According to Kamali,

“Istihsan inspired by the principles of fairness and conscience.
Jurisprudentially, it is a method of exercising personal opinion in order to
avoid any rigidity and unfairness that might result from the literal
enforcement of the existing law. to this end he said, ‘Juristic preference’ is a
fitting description of istihsan, as it involves setting aside as established
analogy in favour of alternative ruling which serves the idea of justice and
public interest in a better way.”61

Istihsan can also be better understood as one of the factors to be
considered by muftis while issuing a verdict, than to be considered
in srtictusensu as a source of law or an Islamic verdict. Thus, fatwa
can be recognized as an authoritative and binding Islamic opinion,
whereas, istihsan is just a passive conclusion or decision to be made
equitably by jurist (s) in order to attain a preferred justice.

Fatwa in Islamic law has been understood as a legal opinion issued
by mufti(s) based on the sources of Islamic law. Muftis must have a
requisite qualification of being a mujtahid for him to issue fatwa in
Islamic law. The paper reveals that some related matters such as ijtiha,
ijma’, Qiyas, istislah and istihsan are very important in making the
role of fatwa to be viable. Such matters although, are not absolutely
the same with fatwa, but sometimes overlaps each other. To this end,
the issuance of fatwa has been considered as a kind of exercising a
collective ijtihad and ijma’. Thus, by drawinganalogyand making
inferences from the Qur’an and Sunnah; and also by taking into
cognizance amaslahah (public interest) and istihsan (the interest of

equitable justice) that may be involved. Hence, the paper suggests
that muftis while explaining the maqasid ash- Shari‘iah (the objectives
of Shari‘ah) in line with the contemporary developments, should
make effort to consider each case based on its maslahah (public
interest) and mafsadah (mischief ) that it may likely cause.
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