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Ta’zir under Islamic law refers to the punishments that can be administered
at the discretion of the judge, as opposed to the hudud where most punishments
are fixed by the Quran or Hadith. The ta’zir offences are not mentioned in
any of the primary sources of Islamic Law. Rather, they proceed from the
discretionary authority of the sovereign as delegated to the judge. It is in the
interest of due process of the law that they be codified for certainty and easy
accessibility for all. This article seeks to examine the types of offences and
punishments codified under the Syariah Criminal Offences (Takzir)
(Terengganu) Enactment 2001. It also views the obstacles faced in the
implementation of ta’zir law in the state of Terengganu and suggests solutions
for better improvement of the law in such state. This study adopts library
research method whereby analysis is done to relevant statutory laws, decided
cases, books, journals, law reports, newspapers’ articles, conference proceedings
and other periodicals. The article concludes that although the codification of
ta’zir law contributes towards preventing crimes in society, the legal provisions
need to be revised regularly in order to achieve its goal effectively.

: codification, ta’zir, Terengganu, Syariah Criminal Offences
(Takzir) (Terengganu) Enactment 2001, issues.

Ta’zir is derived from the verb ‘azzara which means to prevent, to
respect and to reform.3 It also means to give a strong assistance, to
stop and prevent, and to hit with effective hitting and therefore, ta’zir
is the best aid for the rulers and society to prevent crimes.4



Terminology, it is defined as discretionary punishment to be inflicted
for transgression against Allah (s.w.t.), or against an individual, for
which there is neither a fixed punishment nor penance (taubah) or
expiation (kafarah) prescribed.5 The definition excludes all sorts of
crimes for which specific punishments are prescribed in the Quran
and Sunnah.

In matters, which have no fixed punishment, it is left to the
discretion of the legislative or judges to decide the types of
punishment to be imposed and the ways to inflict it. Ta’zir
punishment originates from the Quran under Surah An-Nisaa verse
34: “as to those woman on whose part you fear disloyalty and ill-conduct,
admonish them (first), (next) refuse to share their beds and (last) beat
them (lightly)”. This verse concerned with the treatment of wives who
disobey their husbands. Although the methods of dealing with such
disloyal wives are laid down, ways to execute those methods are left
to the discretion of the husband. As the head of the family, the
husband has been given some discretion to adopt the most suitable
way of execution in order to safeguard the best interests of his family
and its members. Through analogy, the ruler of the society has similar
power to protect the interests of the members of the society.6 In short,
the discretion of imposing ta’zir punishment can only be exercised
when there is no punishment fixed by Allah and after taking into
account the prevailing circumstances of a particular case.

The codification of Islamic law in Malaysia began during the Malacca
Sultanate in the 15th century through the enforcement of several legal
texts such as Kanun Melaka, Kanun Pahang and Kanun Kota Setar.
These texts had been used by the administrators of the Malay States
to cover hudud, qisas and ta’zir crimes.7 Previous study has found
that the laws were compiled during the reign of Sultan Muzaffar
Shah (1446-1456).8 However, during the British administration, the
application of the Islamic law was limited to the crimes relating to
Islamic religion and moral offences, whereas hudud and qisas offences
were abolished and replaced by Penal Code offences from India.9

Even after independence, the scope of criminal offences remained

the same with few additions relating to sexual offences and the
extension of Syariah Court’s criminal jurisdiction. This is notable
because the Syariah Courts (Criminal Jurisdiction) (Amendment)
Act 1984 still maintains punishment of fine up to RM5, 000 or
imprisonment of 3 years or whipping of 6 strokes as the permitted
punishments by Syariah courts since 1988.10

Before the syariah criminal enactments were legislated separately
under the respective states, the criminal offences were provided under
the respective states’ Administration of Religion of Islam Enactments,
which focused more on administration and organisation aspects rather
than laws. The offences provided therein covered ta’zir crimes only,
leaving out hudud and qisas offences.11

Islamic law matters in Malaysia are governed at state level through
the Shariah Courts by virtue of the State List of the 9th Schedule to
the Federal Constitution.12 The provision states:

“Except with respect to the Federal Territories of Kuala Lumpur, Labuan
and Putrajaya, Islamic law and personal and family law of persons
professing the religion of Islam, including the Islamic law relating to
succession, testate and intestate, betrothal, marriage, divorce, dower,
maintenance, adoption, legitimacy, guardianship, gifts, partitions and
non-charitable trusts; Wakafs and the definition and regulation of
charitable and religious trusts, the appointment of trustees and the
incorporation of persons in respect of Islamic religious and charitable
endowments, institutions, trusts, charities and charitable institutions
operating wholly within the State; Malay customs; Zakat, Fitrah and
Baitulmal or similar Islamic religious revenue; mosques or any Islamic
public places of worship, creation and punishment of offences by persons
professing the religion of Islam against precepts of that religion, except in
regard to matters included in the Federal List; the constitution,
organization and procedure of Syariah courts, which shall have
jurisdiction only over persons professing the religion of Islam and in respect
only of any of the matters included in this paragraph, but shall not have
jurisdiction in respect of offences except in so far as conferred by federal
law, the control of propagating doctrines and beliefs among persons
professing the religion of Islam; the determination of matters of Islamic
law and doctrine and Malay custom.”



The provision concerning ta’zir is in bold fonts as above. The state’s
jurisdiction including Terengganu, over Islamic matter is definite.
The state can enact laws and punishments relating to an Islamic
matter and Parliament may not in any circumstances enact similar
laws on this matter. However the law is limited only in the matters
listed out in the List which generally covers inter alia family matters,
Malay custom and offences against the percept of Islamic religion
and the jurisdiction shall be exercised only over Muslim persons.
The types of offences to be tried by the syariah courts include matters
relating to the ‘aqidah (belief of Islam) such as false doctrine practice,
propagation of other religious doctrine to Muslims, false claims and
declaring to be non-Muslim, and sanctity of Islam and its institution,
such as insulting Islam or the Quran/Hadith, failure to perform Friday
prayers, failure to pay zakat/fitrah, disrespect for Ramadhan month,
gambling and being intoxicated.13

Therefore, Islamic criminal offences under Malaysian law
perspective refer to offences which are provided for in the enactments
passed by the state authorities, either found in the syariah criminal
enactments or other enactments with provisions relating to offences
and punishments of custody, imprisonment, whipping or fine.14

The state’s power including Terengganu to impose punishment is
limited by the Syariah Court (Criminal Jurisdiction) Act 1965 Revised
1988 (SCCJA). The Act provides:

“The Syariah Courts duly constituted under any law in a State and invested
with jurisdiction over persons professing the religion of Islam and in respect
of any of the matters enumerated in List II of the State List of the Ninth
Schedule to the Federal Constitution are hereby conferred jurisdiction in
respect of offences against precepts of the religion of Islam by persons
professing that religion which may be prescribed under any written law.
Provided that such jurisdiction shall not be exercised in respect of any offence
punishable with imprisonment for a term exceeding three years or with
any fine exceeding five thousand ringgit or with whipping exceeding six
strokes or with any combination thereof.15 All offences under Islamic law
which before the commencement of this Act in relation to the States of
West Malaysia and which before the commencement of the Syariah Courts

(Criminal Jurisdiction) (Amendment and Extension) Act 1989 in relation
to the States of Sabah and Sarawak, had been tried by any of the Courts
aforesaid shall be deemed to have been validly tried as if jurisdiction in
respect thereof had been conferred on those Courts by Federal law.16

By virtue of this Act, the Syariah Court has jurisdiction to punish a
convicted person committing ta’zir offences for a maximum of three
years of imprisonment or a fine up to five thousand ringgit or six
strokes or a combination of any punishment. It was made applicable
to all states of Malaysia in 1989 by virtue of the Syariah Courts
(Criminal Jurisdiction) (Amendment and Extension) Act.

In terms of application, the states in Malaysia have the right to
impose ta’zir rules with all the detailed relevant facts including the
quantum of punishment to be imposed on the criminals, which must
be in accordance with the gravity of offence committed. This is utmost
necessary as the offences which are determined by the Syariah in
details, like those under hudud and qisas are very few compared to
those classified under ta’zir penalty. In other words, the types of ta’zir
offences are much greater in number than those of hudud and qisas
offences. As such, it is very important that the rulers must legislate
clear and specific guidelines or laws to deal with offences, which
cannot be classified either under hudud nor qisas. This may help the
preservation of the religion’s dignity, which is obligatory in Islam.

The Quran and Sunnah contain some legal texts, which forbid several
types of human activities and classify them as sins. Since Allah as the
Lawgiver has determined the kind of such offences, judges have only
the duty to determine the suitable punishment for those offences.
The Quran provides several offences relating to ta’zir, for example
the offence of usury (riba), false testimony, breach of trust, insulting,
bribery and many more.

Allah forbids usury when He said: “but Allah has permitted trade
and forbidden usury”.17 Since the offence is explicitly mentioned in



the Quran, the duty of the judge is to choose the proper punishment
for it and to determine whether a particular transaction constitutes
usury or not. Other offence mentioned is false testimony where the
Quran states: “Those who witnesses no falsehood”.18 Here, the duty of
the legislative is to declare the suitable ta’zir punishment for false
testimony. Besides that, breach of trust is also an example of ta’zir
offence whereby Allah says: “Allah commands you to render back your
trust to those whom they are due”.19 Few other offences such as insult
and bribery are also considered as ta’zir offences. Allah says: “O
believers let not a people ridicule (another) people; perhaps they may be
better than them, nor let women ridicule (other) women; perhaps they
may be better than them. And do not insult one another and do not call
each other by (offensive) nicknames”.20 Accordingly, insult is classified
as ta’zir offences. With regards to bribery, Allah says: “And do not
consume one another’s wealth unjustly or send it (in bribery) to the rulers
in order that (they might aid) you (to) consume a portion of the wealth
of the people in sin, while you know (it is unlawful)”.21

Generally, ta’zir offences under syariah are divided into three
categories as follows:

(i) Ta’zir because of committing sinful acts (ma’siyah) which
are not included under hadd punishment or expiation.
This category covers all acts that are considered as sins in
Islam.22

(ii) Ta’zir because of transgressing the public interest. It
refers to an act which is initially legal but becomes
illegal due to public interest factor23 such as fining one who
fails to register marriage with the authorised person or
institution.

(iii) Ta’zir because of committing minor offences (mukhalafat).
It means to do something which is makruh or to refuse
to do something which is mandub. Makruh refers to
the commission of disapproved act such spiting or
smoking in the public area, whereas mandub refers to the
omission of recommended act such as fasting on Monday
and Thursday.

With regards to the application of ta’zir offences as codified in
Terengganu Enactment, the offences are divided into several categories
as follows:

(i) Offences relating to ‘aqidah (religious belief ) such as
wrongful worship,24 false doctrine,25 propagation of religious
doctrine,26 false claim,27 and declaring be non-Muslim.28

(ii) Offences concerning sanctity of the religion of Islam and its
institution such as insulting the religion of Islam,29 deriding
the Quran and Sunnah,30 defiance of religious authorities,31

defiance of Court order,32 opinion contrary to fatwa,33 issuing
of fatwa,34 religious publication contrary to Hukum Syarak,35

manipulating the teaching of Islam or the Islamic Law,36

failure to perform Friday prayers,37 Friday prayers in
unauthorised places,38 failure to perform fardhu prayers,39

disrespect for Ramadhan,40 non-payment of zakat or fitrah,41

instigating neglect of religious duty,42 gambling43 and
intoxicating drink.44

(iii) Offences relating to decency which includes incest,45 an act
preparatory to prostitute,46 an act preparatory to prostitute
wife and child under his care,47 prostituting wife or child,48

muncikari,49 an act preparatory to sexual intercourse out of
wedlock,50 musahaqah,51 khalwat,52 bestiality,53 male person
posing as woman,54 indecent acts in public place,55 exposing
body in public,56 and watie.57

(iv) Offences relating to public justice and security which
involves giving false evidence, information or statement,58

takfir,59 destroying or defiling mosque, surau etc,60 collecting
zakat without authority,61 illegal payment of zakat or fitrah,62

encouraging vice,63 enticing a married woman,64 preventing
married couple from cohabiting,65 instigating husband or
wife to divorce or to neglect duties,66 enticing a female
person,67 selling or giving away child to non-Muslim,68 anak
dara absconding from custody,69 abuses of halal sign,70



disturbing religious assembly or ceremony,71 degrading the
law or bringing it to contempt,72 words that may cause breach
of peace,73 disturbing female in public place74 and secrecy.75

It is interesting to note that the punishments for these
offences are fine or imprisonment or both. There is no
provision for whipping if convicted for these types of
offences.

(v) Offences with regard to abetment and attempt comprising
of five provisions. The punishment codified under this
category does not specify similar punishment as above. The
punishment for the abettor is the punishment provided for
the offences that he abets for. It is because the offence can
be carried out with the help of the abettor and in the absence
of such help, the offence might not have occurred. A group
of criminals in a conspiracy to commit an offence is regarded
as one person.76 The fuqaha’ noted that every single
conspirator, even though he is an abettor, is jointly guilty
for the offence because he involves in the commission of the
crime.77

As a whole, there are fifty-two offences that have been listed out
in Terengganu Enactment and five provisions for abetment.

With regards to offences for which ta’zir punishments are prescribed,
a judge has a wide range of punishments from which he can select a
suitable one for the particular crime, keeping in his view the
substances of the crime, the offender’s previous criminal records and
psychological condition.78

Several ta’zir punishments, which are mentioned in the Quran and
Sunnah,79 are yet to be codified under the statutes. The first is
admonition. It means calling the offender’s attention to the fact that
the offender has acted unlawfully.80 The purpose of admonition is to
remind or inform the offender about his misdeed. In family law,

admonition is used as an initial stage to deal with the wife who is
nusyuz (disobey husband’s command without lawful excuse). Thus,
under the criminal law, admonition is restricted to those who commit
offences for the first time provided that the judge thinks that it is
sufficient to reform the offender and prevent him from any
transgression. Secondly, warning or reprimand.81 It can be done either
through words or acts in which the judge feels sufficient to serve the
purpose of ta’zir. The means of reprimand may vary according to the
types of offences and conduct of the offenders. Thirdly, threat
(tahdid)82 which can be carried out by threatening the offender with
punishment if he repeats the crime or by pronouncing a sentence
against him and delaying its execution until the offender commits
another offence within a short period. Another ta’zir punishment
prescribed by the common practice is boycott (hajr)83. It has been
recognised during the period of the Prophet Muhammad (P.B.U.H)
where some of the Companions refused to join the battle of Tabuk
without valid reasons. The Prophet (P.B.U.H) then ordered the
Muslims to avoid any contact with them and their wives were not
allowed to share their beds. However, fifty days later, a Quranic verse
was revealed saying that Allah had forgiven them and accepted their
repentance.84 Fifth is public disclosure wherein the offender will be
paraded to every part of the city, telling people that he had committed
an offence and that he had received ta’zir punishment. The purpose
of this punishment is to call the attention of the public to the fact
that the offender is a person who is not to be trusted. Today, it can
be done by publication through mass media. The sixth is fine and
seizure which are allowed based on the hadith: “If the theft is
committed from the property which is not in the custody of the
owner, the offender shall be liable to pay the double price of the
stolen property’.85 Some fuqaha’ like Imam Malik, Imam Ahmad bin
Hanbal and Abu Yusof viewed that financial punishment in the form
of fine and seizures of property are permissible as ta’zir. Other types
of punishment are banishment and death penalty. Death penalty is
permissible in certain cases due to the seriousness of the offence such
as spying; cases relating to propagating heretical doctrines or practices
which split community; and cases involving habitual offender.86



Nevertheless, some other punishments including imprisonment
and whipping have been codified by the state enactment. Relating
to imprisonment, the Syafie school of law stated that the maximum
period is a month for investigation and six months for the period of
imprisonment.87 Nevertheless, the total period cannot be more than
one year. Meanwhile the majority fuqaha’ do not fix any period and
thus imprisonment may last until the criminal repents, or died.88

With regard to whipping, according to the Maliki School of law, it
may exceed hadd punishment if necessary to protect the public.89

The Zahiri and Zaydi schools of law hold that it cannot exceed ten
lashes, while Hanafi and Syafie schools of law90 viewed that whipping
cannot be more than the specified punishment given for hadd offence.
For instance, since the hadd punishment for unmarried person who
had committed offence of zina91 is a hundred lashes, the punishment
of ta’zir must not accordingly exceed a hundred.

In Malaysia, the punishments that are prescribed for the syariah
offenders are three types namely, a fine not exceeding RM5,000,
imprisonment for a term not exceeding three years and whipping
not exceeding six strokes of rattan. The quantum of punishment
provided for the Syariah Courts is very much limited as compared
to that of the civil courts, even the Magistrate’s Court as the lowest
court. Despite that, based on reported cases, the Syariah Court judges
hardly use their discretion to impose the statutory maximum
punishment on the syariah offenders.

Fine is a common sentence imposed on a syariah offender. It is
prescribed for all offences provided for in the Terengganu Enactment,
normally as the main punishment. The sum of the fine imposed is
divided into two categories; a sum of below RM 3,000 and a sum
between RM 3,000 and RM 5,000. It can be imposed as the sole
punishment for syariah offender or in combination with
imprisonment.92 Sometimes, the court may direct that in default of
payment of fine, the offender shall suffer imprisonment for a certain
term, which shall not be in excess of any other imprisonment to

which he may be sentenced. Offences which provide the maximum
punishment of RM5,000 are all offences relating to ‘aqidah; some
offences relating to sanctity of Islam and institution such as
manipulating the teaching of Islam, failure to perform fardhu prayers
and intoxicating drink; some offences relating to decency that is
musahaqah, muncikari, incest, act preparatory to prostitute, act
preparatory to prostitute wife and child under his care, prostituting
wife or child; and offences relating to public justice and security like
takfir, encouraging vice, enticing a married women, instigating
husband or wife to divorce or to neglect duties and abuses of halal
sign.

Meanwhile among the offences which provide for a fine of not
more than RM 3,000 are insulting the religion of Islam, defiance of
religious authorities, defiance of court order, issuing opinion contrary
to fatwa, unlawful issuing of fatwa, religious publication contrary to
hukum syarak, non-payment of zakat or fitrah, gambling, preparation
to sexual intercourse out of wedlock, khalwat, sexual intercourse with
other than human, male person posing as woman, watie, giving false
evidence, destroying or defiling mosque, collection of zakat or fitrah
without authority, enticing a female person, selling or giving away
child to non-Muslim, disturbing religious assembly or ceremony,
degrading the law or bringing it into contempt, words that may cause
breach of peace and secrecy.

Imprisonment is normally imposed as an additional punishment
or as an alternative to fine in default of payment. The maximum
term of imprisonment is three years. Where the offence is punishable
with imprisonment, it is upon discretion of the court to award a
suitable term of imprisonment. In exercising this discretion the court
takes into account several factors such as the gravity of the offence,
the age, character, repetition of an offence, repentance, and the effect
of punishment on dependants, occupation etc.93 The Terengganu
Enactment in its application divides imprisonment into several types;
imprisonment up to six months, imprisonment up to one year,
imprisonment up to two years and maximum of three years. These
divisions are according to the seriousness of the offence committed.
The offences which provides for the maximum punishment cover



all types of ta’zir offences in the Terengganu Enactment which include
all offences relating to ‘aqidah, some offences relating to sanctity of
Islam and institution like manipulating the teaching of Islam, failure
to perform fardhu prayer and intoxicating drink, some offences
relating to decency such as musahaqah, incest, act preparatory to
prostitute, act preparatory to prostitute wife and child under his care,
prostituting wife or child and muncikari and some offences relating
to public justice like takfir, encouraging vice, enticing a married
women, instigating husband or wife to divorce or to neglect duties
and abuses of halal sign.

Offences which provide the punishment of imprisonment up to
two years are offences relating to sanctity of Islam and institution
like insulting the religion of Islam, defiance of religious authorities,
defiance of court order, opinion contrary to fatwa, issuing of fatwa,
religious publication contrary to hukum syarak, non-payment of zakat
or fitrah and gambling, some offences relating to decency including
preparation to sexual intercourse out of wedlock, khalwat, sexual
intercourse with other than human, male person posing as woman
and watie, and some offences relating to public justice like giving
false evidence, destroying of defiling mosque, collection of zakat or
fitrah without authority, enticing a female person, selling or giving
away child to non-Muslim, disturbing religious assembly or ceremony,
degrading the law or bringing it into contempt and words that may
cause breach of peace and secrecy. Besides that imprisonment for a
term not exceeding one year is provided for two offences that is anak
dara (a virgin) absconding from custody and preventing married
couple from cohabiting, while imprisonment not exceeding 6 months
is provided for two offences namely failure to perform Friday prayers
and indecent acts in public place.

Unlike fine and imprisonment, whipping is not provided for all
syariah offences. Only several offences are punishable with whipping.
Generally these offences are relating to decency and false doctrines.
Under the Terengganu Enactment, there are only seven offences
punishable with whipping, namely false doctrine, incest, preparation
for prostitution, preparation to prostitute wife and child, prostituting
wife or child, muncikari and musahaqah. Whipping has to be executed

at the prison or any place expressed in Section 3 of the Prison Act
1995. The place can include house, building, enclosure or any place
declared by the Minister of Home Affairs through notification in
the Gazette.

The codification of ta’zir offences and punishments is a noble step
in implementing syariah as ordered by Allah for the purpose of
preventing crimes in the society. However the suitability and
necessities of punishments have to be monitored and revised as ta’zir
punishments may vary according to the discretion of the authority
or sovereign. As discussed above, there are various types of ta’zir
punishments provided by the Syariah, ranging from warning to death
penalty. However, its application in Terengganu is restricted where
the judge in inflicting punishment can only impose three types of
punishments, namely fine, imprisonment or whipping as the main
punishments. Thus the legislative authority should consider other
types of punishments approved by the Syariah, which are more
suitable and effective in preventing crimes. Besides that, approaches
through community based programmes and counselling sessions may
also be considered as an effective preventive measure.

With regard to fine, it is argued that it does not create the idea
of obedience to law. In practice, fine is ineffective to serve the objective
of punishment in preventing the commission of an offence.94 Some
might not even be deterred and are likely to repeat the offence.
Moreover, the poor who cannot afford to pay the fine will have to
face the punishment of imprisonment. This is the form of
discrimination which seem to be contrary to the Syariah principle of
justice, where Allah (s.w.t.) ordained Muslims to do justice in giving
judgment: “and when ye judge between man and man that ye judge
with justice…”95 In other words, fine may work for the lower class of
the society, but it may not restrain the higher class from committing
offences since they can afford to pay it. It is an established concept
of legal justice in Islam that punishment should be applied to everyone
regardless of whether he is a rich or a pauper, a king or a subject.
Justice in Islam does not mean equality but refers to putting



something in its right place.96 Therefore applying the concept of
justice in Islam into the situation of the poor and the rich, a judge
has an important role in upholding justice where he has to determine
the appropriate amount of fines imposed on offenders based on their
status and circumstances.

Sometimes, in the exercise of this discretion, the sovereign may
set aside judgment passed by the Syariah Courts. For instance, in the
case of Kartika Sari Dewi Shukarno97 whereby the accused pleaded
guilty to a charge of drinking khamr (liquor) committed at a hotel
nightclub and was sentenced to 6 lashes and a fine of RM5,000 for
consuming beer. However, the Sultan of Pahang had set aside the
punishment and instead imposed a lighter punishment of three weeks’
community service.98 Even though the Islamic principle allows the
sovereign to use his discretionary power to pardon or inflict punishment
that suits the offender, it may be argued that deep considerations should
be made before exercising the discretion so that such decision can be
avoided. The Islamic law enactment of Terengganu also provides for
the prerogative power to the Sultan of Terengganu as the head of
religious affairs of the state.99 Although the provision does not give a
direct power to the Sultan to interfere with the administration of justice
in the Syariah Court, the Sultan, to a certain extent, has some power
in religious affairs, which include Syariah Court.

Another point of concern relates to whipping. As discussed earlier,
whipping is not provided as punishment for most of the offences.
However, it is suggested that it should be considered as the main
punishment for syariah offenders for several reasons. The mode of
execution of whipping is different and not as severe as that of
Malaysian criminal law. Moreover, it does not affect the daily activities
of the offender and his commitment towards the family.
Unfortunately this kind of punishment cannot be imposed since there
is no procedural law passed for the execution of the punishment in
Terengganu. In this regard, the state may refer to section 125 of the
Selangor Syariah Criminal Procedure Enactment 2003 as a guideline,
which provides the methods on how to execute the caning
punishment to the offenders. Till date, the Kelantan Syariah Court
is the only state which actually implemented and executed whipping

since May 1987 in accordance to the Rules on Caning Punishment
1987.100 This punishment may deter a person from committing an
offence. Judge Abdul Rahman in the case of Kartika Sari Dewi when
sentencing her to 6 lashes and a fine of RM5,000 said that the
punishment was aimed at making the accused repent and other
Muslims regard it as a lesson.

With respect to the offence itself, it was found that the
construction elements of an offence should be made clearer. If this
can be done, the religious enforcement authority or prosecutor will
not come across with general provisions, which are difficult to enforce.
For example, it was found that section 34, as well as other provisions
of the Terengganu Enactment, does not provide sufficient
interpretation and explanation on the term of indecent acts. It is
submitted that the said term should be explained in detail. In the
case of Ooi Kean Thong & Anor v Public Prosecutor101 the applicants
were charged with behaving in immoral ways (hugging and kissing).
Their acts were therefore alleged by the Kuala Lumpur City Hall
(DBKL) to be an offence under section 8 (1) of the Parks Orders
(Federal Territory) 1981. This case was referred to the Federal Court
where the issue was whether the said section of the Order was ultra
vires to section 102 of the Local Government Act 1976 so that the
applicants would be deprived of the constitutional right of freedom.
Another issue was that whether the charge against them was contrary
to Article 5(1) of the Federal Constitution. The court noted that the
critical words used in the impugned by-law were ‘berkelakuan dengan
cara tidak sopan’ or ‘behaving in a disorderly manner’ and not in explicit
terms. The by-law did not specifically state that ‘kissing and hugging’
in a public park was an offence per se. However, whether such acts
were within the ambit of the phrase ‘behaving in a disorderly manner’
was not an issue before the court because the applicants were never
arrested or detained. In other words, the absence of construction
elements of the offence had made the onus of proof in cases of similar
nature a difficult task on the prosecution. On the other hand, such
absence favours the accused persons, as it is the prosecutor who must
sufficiently prove the case first before the accused persons are asked
to put up their defence.



Alternatively, a guideline policy may be introduced by the
Terengganu Islamic Religious Affairs Department (JHEAT) for the
reference of its enforcement officers. In this context, the state of
Selangor through its Islamic Religion Department of Selangor (JAIS)
has issued a guideline, known as the Director of JAIS’ Order to take
preventive actions under Section 31 of the Syariah Criminal Offence
Enactment of Selangor against offences or immoral behaviours
committed in public places. Among these actions are (i) giving advice
and instruction to leave, (ii) instruction to attend courses, or (iii)
facing court actions. For certain grave behaviours like kissing or
frontal hugging, a Muslim couple will be prosecuted in the Syariah
Court. Until today, only Selangor has such important guideline.
Similar guideline should be adopted by the state of Terengganu.

Another issue is relating to women and underaged girls who are
convicted for syariah offences. The underaged refers to children who
are under the age of 18 years.102 By virtue of section 68 of the
Terengganu Enactment, the Syariah Court has power to commit
them, upon conviction of an offence relating to decency, to some
approved homes for a period of not more than six months as a
substitutional or additional punishment. However, the legislation
does not provide similar provisions in relation to the male offenders
especially the underaged boys. Thus a boy convicted for khalwat, for
instance, is liable to pay fine of not exceeding RM3,000 or sent to
prison for two years or both. No alternative is given to him for
rehabilitation like the female offender. This absence becomes a bar
to the rehabilitation of the boys. This bar defeats the preventive
measures which are meant at preventing them from recommitting
offences. As a comparison, Malaysian civil law through the Child
Act 2001 allows a child offender (including male) of more than ten
but less than fourteen years old to be admitted to a probation hostel
or approved school103 whereas if the child offender is fourteen but
below eighteen years old, he may be sent to Henry Gurney School or
prison.104 It is submitted that similar provisions may be added in the
Terengganu Enactment to govern the underage male offenders.

One of the alternatives for implementing rehabilitative process
and training for women and girls with social problems, who have

been ordered to be detained for a certain period, is to provide them
with protection and rehabilitative services. These protection and
services may fill in the vacancy left by the rehabilitative centres
established under the Malaysian Social Welfare Department (Jabatan
Kebajikan Masyarakat Malaysia), which previously admitted syariah
offenders but have stopped doing so due to the repeal of several
legislations namely, the Juvenile Court Act 1947, Women and Girls
Protection Act 1973 and Child Protection Act 1991. Consequently,
state rehabilitative centres should be set up and gazetted in
Terengganu. This is in line with the power vested in the Council of
Religion and Malay Customs that may, by notification in the Gazette,
specify any place or institution to be a rehabilitative centre105 like
what was done by the state of Selangor. In other words, the direct
impact of the Child Act 2001 (replacing the above said three
legislations) is that the Social Welfare Department has stopped the
admission of syariah offenders into its facilities. Till date, Terengganu
does not have its own special rehabilitative centre. This presents a
problem for the state to cater for certain syariah offenders who are
committed by the court to rehabilitation. For example, the Shariah
court may commit a person convicted of any offence relating to
‘aqidah or offence relating to sanctity of Islam like insulting Islam
and contempt of religious authority or offence of takfir which relates
to public justice, to a rehabilitative centre for counseling and
rehabilitation for not more than 6 months as substitutional or
additional punishment.106 As such it is extremely important and
necessary to have these centres to be properly established and gazetted.

Amendment to the Syariah Court (Criminal Jurisdiction) Act
1965 with the objective of giving more powers to the Syariah Court
to enable it to impose heavier punishments on the syariah offenders
is inevitable and should thus be expedited. If the punishment for
abusing animals under the Animal Act 1953 (Revised 2006) is said
to be increased from RM200 to RM50,000, then why not the
punishment for the syariah offenders is similarly increased? The fine
imposed by the Syariah Court should be increased up to at least
RM50,000, imprisonment of up to 10 years or whipping up to 20
strokes. It is hoped that such a severe punishment would act as a



strong preventive measure to prevent members of the public from
committing crimes as the current small amount of fine of RM5,000
fails to do so. If the proposed amendment to the jurisdiction is not
realised, it would unfairly show that syariah offences are very trivial
offences, which can be repeatedly committed because the punishment
is less than the offence of abusing animals.107 Moreover, the recent
increase of the civil jurisdiction of the Magistrate’s Court as the lowest
Malaysian court from RM25,000 to RM100,000108 has more or less
affected the status of Syariah Court.

Islamic criminal offences, which are codified by the syariah
enactments, only cover ta’zir without hudud and qisas offences. Even
though several provisions seem to be part of hudud offences such as
those relating to sexual misbehaviour, the punishments provided do
not portray the true Islamic punishments. This is mainly due to the
limited criminal jurisdiction of the Syariah Court given by the federal
law.109 In addition the categories of offences provided by the
enactments are very limited and punishments are applicable only to
Muslims. Nevertheless, the codification of the Islamic criminal
offences of ta’zir has at least contributed towards preventing sexual
crimes and guarding Muslims’ moral and belief against wrongful
practices. One should always bear in mind the philosophy of
punishment in Islamic criminal law which includes among others,
to protect the society from the danger of crimes, to rehabilitate the
offenders as well as to prevent him from repeating the crimes, Proper
implementation of such punishment would ultimately open al-
rahmah (blessing) from Allah for the society due to the existence of
peace and harmony as well as al-rahmah for the offender himself due
to the consciousness instilled by the punishment so that he may return
to the right path. Imam al-Mawardi stressed that ta’zir is like hudud
in terms of giving lessons, correcting people and preventing them
from committing crimes.110

In the administration of justice, there is always an overriding
need to take into account the public policy consideration. Thus the
paramount consideration is to take into view the concept of “Maqasid

al-Syariah” in a practical and holistic approach. The punishments
are made to deter the bad deeds, or at least to reduce them. As such,
the punishment should be for the purpose of stopping an individual
from violating the laws; preventing an offender from repeating the
offence; and serving as a lesson to all.
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