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The basic objective of Shariah or Islamic law is to promote and protect the
maslahah (interest of the people). And Islamic Scholars, classical and
contemporary, have put maslahah as one of the Principles of Islamic
Jurisprudence (usul al-fiqh) which is widely observed and applied in
determining the rules. In this day and age, we can see that most of Islamic
Banking and Finance products are rooted from the principle of maslahah.
However we have to bear in mind that the principle of maslahah cannot
simply be applied without observing its parameter and requirement. This
paper is written with its objective is to study on how far the parameters of
maslahah are observed in Islamic Banking and Finance in Malaysia

When we utter the word of ‘maslahah’, the arab will simply understand
that literally it means ‘the interest’. Technically we can define it as
the interest which is intended by Allah for the human being, and the
interest here engulfs within the purview of the protection of religion,
life, mind, lineage and property1. Al-Quran has mentioned on the
importance of the principle of maslahah through several verses and
even though it is indirectly expressed, but it is enough to show on
the concern of this principle by the god. For example Allah said,
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And we have not sent you but as mercy for all the worlds

This verse explain that the prophet was sent down as a mercy and
the mercy only culminates when the interest of the people (maslahah)
is met and appreciated which eventually leads to the bliss, otherwise
there will be no mercy.

Beside Allah said:
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Allah intends (to provide) ease for you and does not intend (to create)
hardship for you

This verse explains on the principle of religion’s simplicity and
avoidance of hardship on human being in practicing religion. These
both principles are absolutely upheld to preserve the interest of the
people. The prophet meanwhile stressed that:

áÇ ÖÑÑ æ áÇ ÖÑÇÑ4

No harm and no reciprocity

The encouragement to avoid harm and retaliation is in line with the
principle to uphold the interest of the people (maslahah).

Indeed the discussion on maslahah is very vast and long as it engulfs
its definition, basis from Al-Quran and Sunnah, opinions of scholar,
conditions and others. All these can be found in the classical and
contemporary Islamic legal literature. This paper will not discuss them
but only focusing on the maslahah’s parameters per se as its purpose at
the first place. These parameters are important to be discussed as they
will determine whether the rule created on maslahah basis is valid or
not. If the standard of these parameters is met then the rule will be
legitimate, otherwise it is not valid. Moreover this paper will analyze
whether these parameters are observed in Islamic banking and finance
industry in Malaysia since this product and the rule in this industry
usually emerge based on the principle of maslahah.

The objectives of the Shariah in general are to protect the five elements
namely protection of religion, life, mind, lineage and property, thus

anything that uphold these elements called maslahah, in contrast
anything that impairs them are considered mafsadah.

The first parameter is that the maslahah must protect the
objectives of Shariah. The protection of religion is through conviction
of sound aqidah or faith in one’s soul at the same time manifested
through ibadah. The maslahah could not infringe the article of faith
namely as the Oneness of God, belief in the messengers of Allah
almighty, belief on the existence of the angel, and the day of
resurrection and others. In addition the maslahah shall not contradict
the fundamental principle of ibadah such as obligatory prayer and
fasting, thus we shall not set aside the obligatory prayer or fasting
just to pursue and uphold the desired maslahah.

The life is protected basically by way of preparing and providing
food, clothes and others. The rules or policies (which based on
maslahah) must not infringe the life. Some jurists opined that the
protection of life is more important than the protection of religion
because the latter could only be preserved by those who are alive,
thus in the case of dharurah one’s may utter words of kufur provided
his or her faith remains intact. However this is not a blanket flexibility,
the loss of lives as a result of defending a muslim state against an
attack by enemy is considered as a noble course thus the act of
repelling the enemy is a maqasid ‘aliyah vis a vis to protect the survival
of the muslim community at large although in the process there might
be loss of lives of a group of people. That is why al-Quran accords
the reward of heaven to martyr and in contrast those who run away
from the battle field commit a major sin except for the purpose to
mount a counter attack.

The maslahah also protects rights of ownership to a property,
thus the property could be acquired through a legal means such as
trough sale, hibah, hadiyyah, waqf or sadaqah. This is the reason why
a hudud penalty be imposed to those who steal other property if
proven that he or she is not desperately in need of the stolen property.
The others unlawful means of acquisition of assets are through
gambling, bribery and fraud, thus for the latter Shariah accords
the right of the contracting to annul the contract if it tainted with
fraud.



Shariah upholds the protection of lineage by promoting the
institution of marriage in turns promotes pro-creation which ensures
the survival of mankind. In fact according to some scholars pro-
creation through marriage would also protect the religion in the sense
that there would always be a new generation who worship Allah. On
the contrary, any policy which infringe protection of lineage such as
adultery or indecent act or any form of act that leads to the actual
act of zina is prohibited such as overtures that contains sexual elements
physically namely khalwah or virtually through internet and other
modes of communication such as hand phone are also prohibited.
The policy to distribute condom to the public with the intention to
control the spread of HIV is also not in sync with Shariah on the
basis that it does not address the real issue that sexual relation outside
of wedlock does not support the protection of lineage through pro-
creation by way of marriage instead it might be used by the non-
married couple to prevent pregnancy. This would encourage immoral
act and negate the pro-creation.

Finally, the Shariah preserves the maslahah related to mind by
making seeking of knowledge as obligatory and conversely prohibits
materials or literature that may corrupt the mind such as
pornography and deviated teachings. This prohibition includes the
consumption of drugs and beverages that may affect the proper
functioning of the brain. In short, the maslahah is an enormous
subject that has generated immense discussion and literature by
the classical and contemporary jurists which this paper does not
intend to embark.

A valid maslahah does not contradict with al-Quran. Al-Quran was
revealed in order to protect maslahah and eliminate harm. To violate
the al-Quran means to impair maslahah and to promote harm.
Therefore, maslahah must be in line to Al-Quran in order to secure
the maslahah and repel evil and corruption.

There are many explicit proofs in Al-Quran and Sunnah about
the obligation to adhere to the rules of Shariah among others as
follows;

We order you to judge between them according to what Allah has sent
down. Do not follow their desires, and beware of them, lest they should
turn you away from some of what Allah has sent down to you

In a hadith, the Prophet (pbuh) posed a question to Muadz before
he was sent to Yemen, the Prophet (pbuh) asked him on his basis of
judgment if he was asked to adjudicate something. Muadz replied
that his judgement firstly will be based on Al-Quran, then the sunnah
and the last resort is his personal opinion (ijtihad). The Prophet
(pbuh) accepted Muadz’s reply. This hadith shows that everything
must be based firstly on Al-Quran. Everything must be consistent to
Al-Quran including maslahah as we are discussing now.

Maslahah which is not in line with the principles and the spirit
of Shariah as enunciated by Al-Quran shall be void. This is consensus
and collective opinion of all companions and Islamic scholars. There
are many examples of the invalid maslahah, for instance vesting the
revocation or talaq entirely from husband to the court. The example
of invalid maslahah was a decree issued by the authority in case in
point a ruling issued by the former Tunisian President allowing his
people to break fast during ramadhan on the ground to increase
productivity. This certainly violating the command of the Lawgiver
as provided in al-Quran though exception is given to individuals
who faced with certain constraint such as pregnancy, travelers and
sickness. Likewise the banning of jilbab for woman and
Arabic language decreed by the former Turkey President, Mustapha
Kamal Ataturk is another form of invalid maslahah or maslahah
mulgha.

What is meant by sunnah here is what was narrated from the Prophet
in terms of its act, word and tacit approval as well as the chain of
narration is continuous up to the Prophet SAW whether the narration
is mutawatir or ahad.



Hadith Mutawatir means a report by indefinite number of people
related in such a way as to preclude the possibility of their agreement
to perpetuate a lie and Hadith Ahad means a hadith which reported
by a single person or by odd individuals from the Prophet.

Like al-Quran, sunnah is also a form “revealation” which jurists
classified as “wahy batin” or inspired revelation with the purpose to
protect maslahah and eliminate harm. Its rejection means impairing
maslahah and enjoining harm. Therefore, maslahah must be in line
with sunnah in order to secure the benefit and to get rid of evil and
corruption.

Ijma’ here means the unanimous agreement of the mujtahidun of the
muslim community of any period following the demise of the Prophet
Muhammad on any matter. Ijma’ is accepted unanimously as a source
of proof by all schools of thought, therefore maslahah must not
overrule ijma’. Besides ijma’ will not happen except to protect the
maslahah of the ummah. We can say that every ijma’ is consistent
and in line with maslahah. Therefore maslahah will not and must
not contradict ijma’.

According to Professor Dr Mohd Hashim Kamali qiyas
technically means the extension of a Shariah value from an original
case, or asl, to a new case, because the latter has the same effective
cause as the former6. He also opined that qiyas and maslahah have a
common feature is that both are applicable to cases on which there
is no clear ruling available in the nusus or ijma’7.

Qiyas in fact, is application of maslahah in the new case or al-
far’u. The effective cause which is detrimental in the application of
qiyas is so connected to maslahah. The realization of maslahah is the
basic of purpose of all rules of Shariah, therefore qiyas must be based
on maslahah.

Moreover, Imam al-Shafi’I approves of maslahah only within the
general scope of qiyas, even Imam al-Shafi’I did not specify the
conditions of maslahah since he treated the subject under the
application of maslahah8. This fact can show the close association

between maslahah and qiyas which eventually give birth to the
principle of maslahah must not contradict qiyas.

However Zahiris do not invalidate qiyas, let alone maslahah, on
the ground that qiyas partakes in speculation and Zahiris do not
accept speculative evidence as source of law. Thus, this parameter
seems not relevant to Zahiris.

Firstly we have to understand that the public interest must take
precedence over the individual interest thus the former shall prevail
in case of conflicts between the two. For instance the act of hoarding
of staple food in order to create artificial shortage which leads to
steep price hike which obviously benefit certain individual but in
the expense of the interest of the public at large, thus the private
maslahah is invalid.

In the first part we have deliberated the definition of maslahah in
general as a source of law in Islamic jurisprudence and its parameter.
In the second part, we will attempt to discuss the application of
maslahah and the observation of its parameters in a more specific
theme that is in the area of Islamic banking and finance in Malaysia.
As a matter of fact maslahah in particular masalih al-mursalah is very
useful and relevant in the area of muamalah as compared to ibadah
or devotional matters. Muamalah is something constantly evolves to
the changing needs and circumstances of the individual and society.
This is in fact the unique attribute of the Quranic legislations is that
the Lawgiver is explicit on certain areas such as the law of inheritance
but silence on many other areas instead Al-Quran apparently provides
the universal principles thus Ibn Ashur in his book on Treatise of al-
Maqasid had said the following:

This is apparent in the areas of tauhid or ibada where the ruling is
fixed and permanent and not subject to changes of time except in certain
situation such as rukhshah given to travelers in performing obligatory



prayer and fasting and etc. In contrast in the area of muamalah or civil
transaction, the Lawgiver’s commands regarding muamalah are mostly
framed in general and universal terms except on certain specific matters
such as in-heritance. Due to this unique attributes of the Al-Quran, the
muslim jurists may employ their independent reasoning or ijtihad based
on the above mentioned universal principle to provide answer to the
myriad issues that emerge from time to time. In short this attribute is
known as al-ijmal wa-tafsil. Without this attribute, the Shariah would
not serve its very main purpose to serve the interest of mankind albeit to
preserve the benefit for mankind (jabl al-masalih) at the same time to
repel or to remove the harm (dar al-mafasid)9 In short it is the mercy
of the Lawgiver not to cause hardship to His servants by prescribing
fixed legal ruling in most civil transaction matters which always
subject to constant change of time, location and the prevalent
circumstances.

$tBur Ÿ@yèy_ ö/ä3ø‹n=tæ ’Îû ÈûïÏd‰9# ô‘ÏB 810ltym
and (He) has laid no hardship on you in (anything pertains to) religion

Qiyas or analogical reasoning shared the common attributes with
maslahah that is based on personal reasoning where no direct evidence
may be found in the textual proof to determine a particular legal
ruling for the particular or issue. In the case of qiyas, ta’lil
(ratiocination) is employed to search for the illah or cause in the
mentioned legal text which have similarity in the new case or problem
There is an established maxim that is “the principle in mu’malah is
ratiocination and analogy” that is al-asl fi al-mua’malah al-ta’lil wa
al-qiyas.11 Likewise, masalih al-mursalah or unrestricted public interest
certainly a convenient legal tools to provide solutions to the
contemporary commercial issues that are not regulated by the textual
ruling in al-Quran and Sunnah.

In fact the Islamic banking institution itself is a form of masalih
al-mursalah albeit no direct provisions in the text that ruled to
establish Islamic Banking. Professor Dr. Hashim Kamali cited
examples of masalih al-mursalah practiced by the companions after
the demise of the prophet such as issuance of currency, building of
prison, imposition of tax (kharaj) on agricultural land in the

conquered territories despite the fact no textual authority. Thus,
we could see the Companions were the active users of maslahah after
the demise the prophet, to cite the examples among others Saidina
Abu Bakar compiled the scattered records of al-Quran in the light of
the demise of plenty of huffaz for the sake of public interest. The
second caliph Saidina Ummar credited as the most quoted companion
who resorted to masalih al-mursalah such as suspension the
amputation of hand during famine and he approved the companions
view to apply qisas on joint murderer although the textual ruling is
life for life. Certainly, this is another telling example that Saidina
Ummar has a full grasp of the maqasid of the qisas punishment which
is to satisfy the victim who harbored the filling or rancor and
vengeance as well as to deter the public at large from imitating the
offence, in other words the companion placed the maslahah over the
literal interpretation of the ruling.13

Thus the establishment of Islamic banking certainly befitting
the concept of masalih al-mursalah which establishment it is not
regulated by the provisions of al-Quran and Sunnah, without which
the society will be trapped with the shackles of riba which prohibited
by Shariah in turn would expose them to the harm or evil of riba
which is against the general objectives of Shariah itself that is jabl al-
masalih and dar al-mafasid. Over and above of this purpose, one of
the five al-daruriyat al-khamsah is to protect the property and first
thing that came to our mind is the prohibition of taking another
fellow individual trough illegitimate means, “O believer devour not
other property illegally except through trade based on mutual
consent” (4:29) thus those who violate this command i.e stealing
other property, will be subjected to had punishment of amputation
of hand. However, if we reflect deeper the masalih of protection of
property actually is much wider then that, this evident from the verse
“..but Allah hath permitted trade and forbidden usury” (2:281), which
means that ownership of property could be effected through trading
not through riba based loan.

The banking system based on usury actually is so entrenched in
one’s life to the extent that almost every aspect of the individual and
community one way or the other link to usury based system. The



sub-prime crisis that led to severe financial turmoil in the United
States in 2009 was a classic example of the evil or harm a riba based
transaction could cause to the human interest in this world. This
financial crisis impacted the world economy which Malaysia was not
spared from its impact. It is interesting to note that the Islamic Banks
which based on trade were left unscathed in the wake of 2009 world
financial crisis. In short, the success of the Islamic Banking is in fact
a al-maslahah ad-dharuriyah or an essential maslahah as quoted by
Imam Al-Ghazali that one of the pre-requisite to resort to maslahah
is that the needs must be valid, without which the society especially
the muslim would be trapped by the usury based financial system
which certainly harmful to them in this world and in the hereafter.

In order to meet the needs of individual and business, the Islamic
Banks must be innovative and creative to launch new products which
are Shariah compliance. When Malaysia made its foray o Islamic
Banking way back in 1983, Bai Bithaman Ajil (BBA) is the most
common Shariah concept that being used widely in personal
financing, home financing, automobile and corporate. Although
ideally for home and car financing the appropriate Shariah contract
to be used is murabahah where the bank buys those assets first from
the developer or car dealer and sells it to the customer at cost plus.
However, if the bank buys the asset from the vendor, the bank will
expose to the risk of ownership and the risk is more apparent if the
landed property is under construction vis as vis the bank will be
exposed to the risk of the project being abandoned, whilst under
BBA all these risk being transferred back to the customer. Hence,
since the bank is not ready to assume those risks, BBA is more suitable
although it is not universally accepted and some jurists such as Maliki
and al-Shatibi claimed BBA or bai al-inah as legalizing usurious
transaction.

As the Islamic banking progresses, new Shariah concept being
adopted to meet the needs of the society and to reduce over reliance
to BBA instead they migrate to other Shariah contract such as
Musharakah Mutanaqisah which is a hybrid of two Shariah contracts

namely musharakah and ijarah. Briefly, in musharakah mutanaqisah
the bank and customer jointly owned the property under the concept
of shirkah al-milk, the customer purchases the bank’s shares gradually
until the latter owns the property totally. The contract Ijarah, on the
other hand the customer rents the bank’s portion of the property in
exchange of rental. The rental comprises of principal and bank’s profit.
Musharakah Mutanaqisah is an example of product innovation,
Shariah Advisory Council of Bank Nagara Malaysia in his justification
when approved the above contract opined that the contract is a
combination of musharakah and ijarah, it is a form of new uqud or
uqud mustajiddah which has been recognized by the contemporary
jurists to meet the current needs of society in mua’malah.14

Shariah Advisory Council of Bank Negara Malaysia in issuing
rulings based on maslahah for instance, the latest is on Ibra’, where
it is common knowledge that granting of ibra’ by Islamic bank is a
discretionary in case of customer makes an early settlement but
recently SAC had departed from this ruling instead the bank may
incorporate in the agreement on the undertaking to pay the ibra’.
This was arrived on the basis of maslahah in order to avoid
uncertainty as to whether the customer may or may not get the
ibra’ if it is discretionary. The ruling was issued based on the concept
of giving a discount on price or reducing debt or da’wa ta’ajjal
which is allowed by Shariah for customers who make an early
settlement.15

In order to ensure an orderly running of financial system especially
the banking system there must be an institution to administer this
function as a sound and well managed banking systems is a backbone
of an economy. This is crucial in getting the public and investor
confidence, more so banking is about trust placed by the society in
ensuring monies deposited by them is safe. Likewise in order to ensure
an orderly development of Islamic Finance which raison d’etre is
compliance to Shariah rules and principles, there must be a sound
legal and regulatory framework supported by and a credible regulator
to achieve these noble objectives.



The establishment of organs or institutions by authority on the
basis of maslahah are apparent in Islamic tradition which originated
during Saidina Umar rule where he established diwan which started
as a simple register to record the soldiers and notables who received
pension from state, Under Ummayad rule, the diwan was created for
the assessment and collection of land taxes, for correspondence, post
office and for expenditure. The diwan further evolved under Abbasid
and became a central bureaucracy headed by an administrative
secretary, called wazir.16 In Malaysia, Bank Negara Malaysia has been
established by the Central Bank Act to regulate both conventional
and Islamic banking. The initiatives by the BNM to regulate and
develop the Islamic Banking in Malaysia can be considered as
maslahah to ensure the operations and activities of the Islamic banks
comply to Shariah rules and principles. Moreover the additional
guidelines or regulations were produeced to ensure the principle of
applied maslahah is run within the ambit of its parameters specifically
or Shariah generally. We can see them in the following examples :

(i) Specific legislation to regulate the Islamic Banking through
Islamic Banking Act 1983.

(ii) The amendment of Central Bank Act 2009 recently among others
which make incumbent upon the BNM to develop Islamic
Banking in Malaysia and empowered the SAC as the highest
authority in issuing ruling on Islamic Banking and its ruling is
binding upon civil jurisdiction (Section 52). This is a good move
to pre-empt any conflict of jurisdiction as banking disputes
including Islamic banking will be heard in civil court.

(iii) Regulations issued by BNM from time to time including dawabit
or Shariah Parameters such as Murabahah, Ijarah, Musharakah,
Mudarabah and Istina to be complied by Islamic Banks when
developing new products.

(iv) BNM has enhanced the Shariah governance of Islamic Bank by
issuing a comprehensive Shariah Governance Framework
effective 1st January 2011 as below:

• The primary objective of the SGF is to enhance the role of
the Board, the Shariah Committee and Management in

relation to Shariah matters, including outlining the key
organs in attaining Shariah based operating environment
namely

• Shariah Review – Regular assessment on Shariah compliance
in the activities and operations of the Islamic Bank.

• Shariah Risk Management – to identify, measure, monitor
and control Shariah non-compliance risks to mitigate any
possible of non-compliance events.

• Shariah Research & Secretariat- to perform in depth research
and studies on Shariah on new products and issues.

• Shariah Audit – refers to periodical assessment to provide
an independent assessment and objective assurance that the
Shariah Governance Framework is adequate and effective.

The concept of maslahah or in particular masalih al-murasalah is
very pertinent for Islamic banking. Unlike devotional matters which
are fixed and permanent which not subject to change of time and
circumstances, banking is a mua’malah matters which evolve
according to the changing of time and the needs of the society. Thus
apart from Al-Quran and Sunnah as the main sources of law, maslalah
could play a pivotal role as an important source of law on the basis
to secure the benefit and to remove hardships on the society. Firstly,
the Islamic banking institution should be defended at all cost as a
valid maslahah to meet the banking needs of the muslim which based
on Shariah principles. The shortcoming of the bank should not be a
basis to reject its importance. On the above premise Muhammad
Khalid Masud used this analogy – “The act of sale is a daruri, while
the prohibition of risk and ignorance in sale transactions is
complementary (Hajjiyat/Tahsiniyat) matters. If complete negation
of risk/ignorance is required, the result will be complete negation of
the act of sale” Likewise the success of Islamic bank is a dharuri, if a
complete negation of the Islamic bank due to its shortcoming and
weaknesses, it may lead to failure of the bank, which in turn would
negate the maslahah that is to have an Islamic financial institution



that free from riba, the consequences is that the community will be
exposed to mafasid of riba. Al-Shatibi also said in one of five rules
on maslahah, “The disruption (ikhtilal) haji/tahsini does not
necessitates the disruption of daruri itself”.17 Maslahah is required
in product innovation in order for the bank to churn out products
that meets the changing needs of the society. In the early stage of
Islamic banking, imitation from the conventional products was an
easy solution to start the Islamic banking business.

However after almost 30 years of its existence, the bank should
explore new method of financing for instance musharakah which
position the role of the bank as a true business partner instead of
mere lender and the bank should ready to take on new risk that had
never been taken before. In the area of regulation of Islamic banking,
credit should be given to the Bank Negara Malaysia for coming out
with a sound legal and regulatory framework which has put Malaysia
on the map of leading nation in Islamic Banking. The introduction
of Shariah Governance Framework is a quantum leap to strengthen
the Shariah governance of the Islamic bank. By having this framework
it would prevent the bank from ignoring the importance of Shariah
governance in their pursuit to make profit. For example, recently
the Qatar government had ordered the conventional bank to shut
down their Islamic window operation due to suspicion of the
mingling of fund between Islamic fund and conventional due to lack
proper legal and regulatory framework.
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