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Islamic co-operate home financing is invented to provide Muslim and even
non Muslim to have a house financing based on Shari’ah teaching. The paper
attempts to compare, Cooperate Islamic house financing from the legal
perspective, in Afghanistan, Canada and UK. Afghanistan is selected as a
promising emergent market for Cooperate Islamic house financing, at least
from the demand side. On the other hand, Canada is chosen, as a western
country provides Cooperate Islamic house financing under secular regulatory
framework. United Kingdom claims to be a hub for Islamic finance, its
regulatory framework worth to be added to this comparison. This comparison
shows that, there is a huge gap between the regulatory framework in
Afghanistan in terms of facilitating Cooperate Islamic house financing
operation, and the regulatory framework in Canada and UK. In Afghanistan,
although there is a Shari’ah and customary laws, still there is a lack of
regulatory framework and there are serious legal issues that would weakness
the operation of Islamic house Financing.

Shelter constitutes one of the basic needs for individual and a
community at large for Muslim communities.In Muslim and non-
Muslim countries, there is a need for acquiring homes through Islamic
financing. However, most of the financial institutions such as banks,
mortgage institutions do not provide home finance facility. This
situation leads the Muslim communities to figure out a way for
acquiring a house in a way that does not contradict with Shari’ah.
Therefore, the invention cooperate home finance come into the



picture, Islamic co-operate home financing created to fill a gap by
providing a mean that allow the Muslims and even non Muslim to
have a house financing based on the Shari’ah teaching. Thus, it can
be noted that Islamic house financing is a slightly different from
other Islamic financial business. It serves individual more than banks
and, it is oriented by local needs for the community rather than
financial institutions.

Islamic co-operation home financing can take more than one
form of model in order to operate according to the Shari’ah teaching.
However, there are common models used for the operation of the
Islamic cooperate home finance. These models could be summarized
in the following Shari’ah vehicles financing: Ijarah or lease contract,
Mudarabah or sale with market-up, and Musharakah Mutanaqisah
or diminishing partnership1. Different Jurisdictions would have
different preference regarding to the above Islamic financial models.
For example, in Canada diminishing partnership tends to be more
preferable, in UK Ijarahand diminishing partnership are more
popular, in US, both Ijarah and Murabaha are extensively used by
Islamic cooperative financial institutions2.

M. Shadid Ebrahim in his article titled Can an Islamic model of
housing finance cooperative3, the author examinesa special form of
cooperative mortgage financing and formal mortgage practiced in
Oman. According to the writer a housing finance cooperative involves
a group of people who form a society to enable them to raise funds
among themselves and it serve as specialized mutual savings bank in
facilitating the purchase of a house for the members of the
cooperative. In this paper the model of finance has been discussed,
the model is efficient risk- free formal mortgage, in this model the
financier has to ensure that the borrower does not transfer the asset
risk to him. The risk reduction is accomplished by collateralizing
the loan not only with the underlying asset but also with the income
of the borrower. The finding of the paper, a cooperative home
mortgage is more efficient than a formal mortgage as well as housing

finance cooperative performs better than its formal counterpart
during the periods of volatile interest rates. However, the author did
not discuss the legal framework for housing cooperative or the legal
issues.

The Issam and Robin Matthews in 2009 in their4 article titled as
ethical banking Islamic house financing in the United Kingdom: A
comparative study. They did examine microeconomic from the
Islamic house finance perspective in order to see the differences
between Islamic and conventional financial systems. They began their
paper by the Islamic contracts that are related to finance house
purchase, and then they follow a case study approach investigating
the situation of both mortgage Islamic and conventional one to see
the differences between the two mortgages. Their discussion goes farther
to include specific obstacles that are facing Islamic house finance in
the United Kingdom. The writers conclude their discussion on the
effects and implication of financing house under the Islamic principles.
Although, the writers, did a comprehensive comparison between both
the Islamic and conventional mortgages, still their discussion, does
not gofarther to elaborate more on the Islamic contracts which are
essential for the operation of Islamic house financing.

Rusni Hassan 20115, in her book titled as “Islamic Banking and
Takaful” in the chapter nine, she was more comprehensive in the
Islamic housing finance contracts, she elaborate on several types of
contract notably, Bai’ Bithaman Ajil (BBA) house Financing,
Murabaha house financing, Musharakah Mutanaqisah house
financing, Istisna’ house financing and Ijarah house financing.
Moreover, she did elaborate on the issues on these contracts. However,
the discussion was more comprehensive on contracts and their
implication. However, the discussion does not go farther to the
Islamic house cooperative.

Afghanistanhas experienced many wars during the past two and a
half decades the social and economic infrastructure of Afghanistan



has been virtually destroyed. About six million Afghans left the
country, mainly for Pakistan and Iran. Many of those who returned
found their houses destroyed and their lands under new ownership,
having illegally changed hands many times. Most cities in Afghanistan
now face acute and serious housing shortage, with returnees living
in inhuman conditions. In the informal settlements located in Kabul,
two-thirds of houses are occupied by more than one family and almost
9 out of 10 families live in just one or two rooms.

In Canada, The co-operative model was one of the first whereby
Shari’ah-compliant mortgages were offered in Canada. Potential
borrowers turn into members of the cooperative through purchasing
either common or preferred shares in the cooperative, this is how
Islamic housing co-operative that is the means by which the co-op
raises its capital to a level sufficient to fund the housing loan portfolio.
A member of the cooperative obtaining a Shari’ah-compliant
mortgage will provide a down-payment with the balance being funded
by the cooperative. Members then, over the term of the mortgage,
purchase shares in the cooperative equal to the financed cost of the
property.

Although this model do provide funding on a non-profit basis,
a down-payment is required that is typically greater than the down-
payment required in a conventional mortgage (in some cases as high
as 50 per cent). Moreover, as the equity capital for these non-profit
organizations needed to leverage debt comes from the purchase of
shares by the members, the amount of funds available is necessarily
limited. In addition, there are some Islamic co-op institutions that
will ask customers to be members and buy shares for a particular
period of time (between three to six months) before being qualified
to ask for funds.

Despite the growth of Islamic finance In the UK, Islamic housing
co-operatives are less uncommon compared to other Islamic financial
sectors, it makes up about 0.1% of housing stock and most of these

co-operatives are based in urban areas. As a consequence to rarity of
housing co-operatives the waiting list can be very long. In the case of
Islamic house co-operatives, in the UK they are using two kinds of
models namely; Diminishing Musharakah and Ijarah. Considering
the scheme of diminishing partnership for example, Ansar Finance
based in Manchester is offering this scheme, the two partners in this
scheme are the Ansar member and Ansar Housing Limited (AHL)
enter in contract of Musaharakah and Ansar member rent a house
by the end of specific time the client become the owner, and also
this scheme requires a third party as a guarantor. The share of AHL
is divided into a number of units which the Ansar member buys
over a period of time, thus increasing his own share of the property
until he is the sole owner; until the Ansar member becomes the sole
owner of the property he pays rent to AHL. In addition Ansar Finance
provides home finance scheme works on rental base or Ijarah. In
order to qualify for a home finance, the prospective house buyer
must become an Ansar member and purchase shares in the house
financing organization called Ansar Housing Limited (AHL). The
Ansar member must own shares in AHL valued at a minimum of
20% of the value of the house that he or she shows intentto purchase.

According to the constitution, Islam is the official state religion of
Afghanistan, with approximately 99.7% of the Afghan population
being Muslim. The constitution of Afghanistan is the supreme law
of the state of Afghanistan, which serves as the legal framework
between the Afghan government and the Afghan citizen. Although
the Afghan Empire was made a state in 1747 by Ahmad Shah Durrani,
the earliest Afghan constitution was written during the rule of Emir
Abdul Rahman Khan in the 1890’s followed by the version of 1923.
However, the legal and regulatory framework that is governing Islamic
cooperate house finance, are the land laws, customary law, Civil law,
Shari’ah law, and statutory or national state law. Shar’iah is largely



used as a civil law, but it often differs from customary law6. The
regular regime changes had led to more than 60 different land laws
and amendments and improvements to the state law.In Afghanistan,
the co operative home finance is not properly regulated. The lack of
an appropriate legal and regulatory regime can be reflected in the
insufficient enforcement of laws and structural weaknesses in the
housing market which made housing finance an overly and very risky
proposal. Among the reasons, the Islamic cooperative institutions,
site for staying out of the house finance market include;the inability
to establish clear title to property, the high cost of lien registration,
and the lack of secured transaction of foreclosure laws.

Even where a valid lien is perfected against the property, the
lender has virtually no options available for acquiring and disposing
of the collateral in the event of law-breaking or default on the loan.
This procedure will be a legal obstacle for the operation of Islamic
Cooperate house Finance. As a result, Afghanistan recently has no
mortgage, secured transaction, or foreclosure law under which the
financier would function in a way that secure its right in the case of
default. This is considered as a lack of enforceabilitylaws which will
discourage Islamic home financing. Moreover, even under Shari’ah,
which includes much of the property law used by Afghan courts,
foreclosure or eviction from a property that is the borrower’s sole
shelter is almost impossible. For this reason many of the financier
institutions are using the property as collateralin order to insecure
their rights in the case of default.

A. Title Insecurity

Lack of confidence in property titles is a major hurdle in developing
co-operate housing finance in Afghanistan. There is no coherent land
registration law. In addition to several traditional means of property
transfer, conflicting registry schemes have been put into place over
the decades. Moreover, corruption and forgeries often lead to several
competing claims to the same piece of the property7. In Kabul it is
estimated that 70 percent of residents live in properties that have

not been formally registered. Although these residents may be
legitimately entitled to the land, they are at risk of being evicted by
others who might acquire a more formal title.

B. Ambiguity of Ownership

Even before the conflict began in Afghanistan, land title was governed
by the several legal regimes in place.The absence of a robust legal
framework added to the conflict to many laws such as customary
law, Civil law, religious law or Shari’ah, and statutory or national
state law. This conflict of lawsfragile the legal ownership of the
property. Therefore, property may be legally held in several different
ways. Some of these do not include formal registration with the
municipality. Instead, ownership is legitimized through a customary
document certified by the local Jerga or committee in a village8 the
Jergas are not officially recognized by the court system, although
they often provide the most effective way to conclude a transaction
or resolve a land dispute, though often with a strong tribal of gender
bias.

Moreover, during the past quarter century of the war land was
appropriated or taken by force by the communists, the mujahedeen
commanders in turn-and the cycle of occupation and illegal
appropriation continues. During each transfer, legal or not, a legal
title was obtained from a complicit land office and court system using
forced title deeds. In addition, residents moved onto land, government
or private, and built homes while the owners were abroad during the
period of conflict.

Few people in Afghanistan have the skills to conduct a proper title
search and declare title free and clear, those who do are unwilling to
guarantee the result. The people with sufficient and enough skills
are based mainly in Kabul, and they are outnumbered by those who
are unqualified and possibly engaged in fraudulent activity. Moreover,
the lack of transparency and enforcement in the title system leads to
corruption, creating an environment that banks are unwilling to deal
with.



Beyond the insecurity of title, weaknesses in property appraisal leave
co-operate institutions to be unable to rely on the sales value of
property. The Ministry of justice issues real state licenses for small
fee but has no mechanism for verifying the credentials of those who
apply for such licenses. These real estate agents are the same people
who judge houses for banks.9They also verify title. But because the
real estate agents lack training and a code of conduct, co-operate
Institutions will not have a confidence in either their property
judgments or their title verifications. Moreover, lack of public
information in the real estate sector makes it difficult to develop a
set of comparable values for property against which co-operate
institutions might lend.

A co-operate institution would not have a willing to provide a
mortgage financing that would face discouraging obstacles in creating
a lien against the property to secure the amount of financing and, in
the event of default, in enforcing its security.

The procedure for creating liens is administrative, time
consuming, and overly expensive. The procedure is done through
the primary courtto Supreme Court and take up to two months to
complete10 . The cost is three percent of the value of the contract -
amount financing- to execute and implement the collateral
registration and another three percent to release property form
registration, for a total of six percent. Therefore, the transfer of
property to name of the cooperate home financing would take about
a six percent of the property value, and the transfer fromcooperate
home to the owner would take another six percent, for a total of 12
percent is a very high cost for the clients. Customers are reluctant
and unwilling to go through this costly and onerous or heavy process.

The government recently committed to reducing the cost of lien
registration from 6 percent to 0.5 percent (0.25 percent at registration
and 0.25 percent at release), this procedure will facilitate and in turn
encourage financial institutions such as Islamic cooperates home
financing to formalize collateral registration.

The nation’s top court is the Stera Mahkama or Supreme Court. Its
members are appointed by the president for ten year terms. There
are also high courts, appeal courts, and local and district courts.
Courts are allowed to use Hanafi jurisprudence in situation where
the Constitution lacks provision.

Property disputes are heard in civil court, where the judges are
generally poorly versed in property issues. There is a less training for
judges specialized in property law, and there is no a property court
to resolve property disputes in Afghanistan, the results have been
poor because of lack of training and authority.

A. Lack of judiciary training in property law

Afghanistan lacks judges with good training in property law.
Provincial-level courts have had little or no impact on the way
disputes are settled. Instead, tribal or informal means of dispute
resolution are usually used. This approach works well for members
of the dominant ethnic group or tribe, but less so for members
of a minority group. Fair outcomes have possible, but in cases
where one party has political or other influence the result is often
biased according to UNSCR 2003. The Afghan civil court
recognizes mediation or arbitration as legal form of dispute
resolution.

B. Lack of enforcement

Once a judge hands down a decision in a property case, there is
little or no enforcement of the decision. The lack of proper follow-
through enforcement undermines the legitimacy and authority of
the courts, and forces claimants to rely on informal means of
enforcement. Responsibility for enforcement lies with the Afghan
national police, but this institution is poorly trained and equipped
to enforce judicial decisions. Where there is political will, however,
the government is ready to enforce court decision and evict people
from their homes.



In many communities across Afghanistan, the formal justice system
has proven weak, corrupt, and ineffective. The vast majority of
disputes are resolved outside of the formal state system, often by
tribal elders, or other traditional community forums. Where such
informal mechanisms are functioning well, they may help prevent
and mitigate conflicts by offering means of peaceful dispute
resolution, and reduce opportunities for armed opposition groups
to exploit local disputes or grievances against the government.
However, these “informal justice” mechanisms also have their
weaknesses. The lack of universal or institutionalized processes, along
with the variability in traditional actors relative influence and
enforcement power means that resolution of disputes may not be
sustainable. Decisions may not be based on Afghan law, or may
reinforce community inequities or power imbalances. In some cases,
informal justice mechanisms have resulted in severe rights violations,
particularly against vulnerable or marginalized groups including
women, children, and minorities.

Land in Afghanistan is an extremely complicated issue, proving a
main source of conflict. Weak governing institutions and a lack of
political will to tackle the issue seriously, however, have made it
practically impossible to resolve disputes over land and property in
an effective and fair manner. Moreover, Norwegian Refugee council
in Kabul has been mediating Land disputes.

There is no specific law for Islamic housing co-operatives; however
the same law which apply to conventional co-operatives applicable
to Islamic housing co-operatives. According to the law, there are
different types of co-operatives involved in owning or renting housing
for their members. These co-operatives can be fully mutual which
mean that all tenants are members of the co-operative. On other

hand it can be non-fully mutual which mean it can have wider
membership base. Housing co-operatives according to the UK law
can be classified to:

This sort of co-operatives is one which manage properties on behalf
of local authorities or housing11. A tenant management co-operative
has a management agreement with its landlord (the local authority
or housing association or both) and receives a management allowance
to run the co-operative12

a. Short life co-operatives

These kinds of co-operatives have short term licenses on property
owned by local authorities, housing association or various statutory
bodies. Therefore, short-life co-operatives do not own the properties
rather they have a lease with the landlord.

b. Permanent co-operatives

This sort of co-operatives are registered with the Homes and
Communities Agency (HCA) and also registered with Financial
Service Authority FSA. Therefore, these co-operatives are accountable
to HCA which has a statutory duty to supervise the conduct of
housing providers and co-operatives for which it registers and provides
funds.All housing co-operatives whither Islamic or non-Islamic are
under supervision of:

1. The Homes and Communities Agency: The HCA is a
statutory body which maintains a public register of housing
providers and housing co-operatives. In addition, it is also
the statutory regulator, setting high standards of management
across housing association homes and acting as an observer
for tenants. Registration with the HCA is different from
registering as an Industrial& Provident Society. The HCA
has its own criteria for registration, which mainly relates to
the ability of a co-operative to use public money responsibly,
and to develop and manage its properties. Therefore, this
registration makes housing co-operatives eligible to receive



finance and grants from the HCA or from a local authority
in order to build, purchase or improve homes to let to their
members at fair rents.

2. The Financial Services Authority (FSA): The FSA maintains
a register of certain non-profit making organizations, like
housing co-ops and many housing associations. The FSA
has to make sure that the rules of housing co-operatives fulfill
the legal requirements, and they are running themselves
according to their rules. Therefore, housing co-operative can’t
start the business without the approval of the FSA and once
the co-op is running the FSA will supervise the co-operative
to the extent of making sure it is complying with its rules
and regulations. The implications of registration with the
FSA once a housing co-operative has become registered in
FSA its under the Industrial & Provident Societies Act 1965,
and it becomes a legal entity; which means it can enter into
contracts - like contracts for buying houses - the co-op can
sue and be sued, and can hold property in its own name.
When the co-op is registered it is entitled to put ‘limited’
after its own name, and all members will have limited
liability; this means that co-op members’ liability for any
debts of the co-op will normally be limited to the amount
of their membership share (normally £1). Registration with
the FSA does give some reassurance to various agencies - the
local council for example - that the co-op is properly
constituted, is properly functioning according to its laid
down rules, and the co-op is keeping proper accounts.
Getting registered with the FSA does not entitle a housing
co-op to anything at all. Therefore we can summarize the
law governance housing co-operatives in Industrial and
Provident Societies (IPS) Act 1965 as follows; it is specifically
designed for co-operatives and societies set up for the benefit
of members (a co-operative) or for the benefit of the
community. The legislation governing co-operatives and
community benefit societies has not been reformed since
the Industrial and Provident Societies Act (IPSA) 1965. Since

1965 legislation has been updated and there are around
seventeen separate pieces of legislation governing societies
which were drafted between 1965 and 2011. House co-
operatives can also register as non-profit companies’ limited
by guarantee and a number of co-operatives have chosen
this registration option because of easier administration
available under Companies Act legislation13

Under Shari’ah law, the receipt and payment of interest is forbidden
and in order to ensure that this criteria is not breached, financing
arrangements are often structured such that they do not result in the
payment of interest, this can lead to difficulties in terms of dealing
with tax system. In government budget 2003 the UK proposeda way
to address tax issues specific to Islamic financial products, in this
proposal, the UK relevant authority has confirmed its intention to
place shariah -compliant financial products on an equivalent basis
to other conventional financing products with a view to ensure that
taxpayers entering into such arrangements are not excessively
disadvantaged. The new measures which have been announced by
Gordon Brown, theChancellor of the Exchequer in this regard as
follows14

(i) “Corporation Tax, Income Tax and Capital Gains Tax rules are
to be changed. In order to allow the Islamic equivalents of loans and
deposit accounts – based on murabahah and mudarabah contracts to
receive the same tax treatment as equivalent banking products”

(ii) “The removal of multiple payments of Stamp Duty Land Tax
(SDLT) will be made more accessible in Scotland and will cover a newly
available shariah -compliant product, known as diminishing
musharakah”.

This will help house-buyers who want to finance their purchase
without taking an interest-bearing mortgage. These measures
announced in the Tax Proposals included important changes to
remove the tax hindrance to shariah compliant Islamic finance
products. This proposal fixed a problem with the way in which stamp
duty affected shariah compliant mortgages. In addition,the Proposal



extends the benefits of that change and alters the rules for income
tax, corporation tax and capital gains tax to remove impediments to
shariah compliant saving and loan products. The British government
in yet another move launched a consultation paper on proposals to
help council tenants in the UK wishing to use non-standard mortgage
products to purchase their homes but also can not do so under current
Right to Buy (RTB) rules. The proposal of the government budget
seeks to address an existing inequality in the tax treatment of Shariah
-compliant financial products, and to promote fairness by
contributing to the government’s financial exclusion and asset saving
objectives. Furthermore, moves towards removing possibly
disadvantageous tax treatment for shariah compliant products will
extend product flexibility and consumer choice.

The model which is used commonly in the UK is Musharakah
Mutanaqisah, this contract has some issues that can be summarized
as15:

1- Issue of using interest rate as rental rate: Islamic housing
cooperatives in UK use conventional interest rate as benchmark, while
if they follow the concept of Musharakah Mutanaqisah, cooperative
should use the rental rate.

2- Issue of property maintenance: Generally, customer has to
bear the cost of maintenance and there is no clause in agreement
between co-operative and member which specifies the customer to
bear the cost of maintenance.

3- Issue of charging fees: Most of the Islamic co-operatives require
from the members to join the scheme of finance before they deliver
the subject matter

Court Proceedings

In the UK the most common form of dispute resolution is by taking
legal action through the courts. The courts procedural rules of
commercial dispute resolution are codified by way of Civil Procedure

Rules (CPR) 1998, which means  the rules of civil procedure used
by the Court of Appeal, High Court of Justice, and County
Courts in civil cases in England and Wales. They apply to all cases
commenced16. However, in the case of commercial dispute there is
commercial court or can be solved in Queens Bench Division of the
High Court. Therefore Islamic housing co-operatives can solve their
dispute under commercial court or in Queens Bench Division.

Alternative Dispute Resolution

lternative dispute resolution (ADR) methods are continuously
encouraged throughout the pre-trial period of court proceedings, if
such a method could be used once trial has commenced, a court can
stay proceedings in order for parties to carry out ADR if appropriate.
This method includes:

a. Arbitration: which is determinative form of dispute resolution
meaning the parties17 are bound by decision of arbitrator and that
decision can be enforced without commencing court proceeding, in
the UK there are two act for arbitration namely; Arbitration Act
1996 for England and Wales and Arbitration Act 2010 Scotland. This
sort of system is preferred by many parties in commercial contracts.
This kind can be more suitable for Islamic co-operatives because the
two parties can choose the arbitrator and the kind of law.

b. Mediation: is a form of non-determinative ADR meaning that
no enforceable judgment is given at the conclusion of the mediation.
Therefore, the parties are obliged to reach a consensual agreement
usually in writing in order to resolve their dispute.

Governing laws of Co operate home finance could be summarized
into Cooperative Act, Taxation Actand Shari’ah Law:

a. Cooperative Act

Canadian Cooperative Act allows the business to carry on with
accordance to the International principles of corporative. The



Government of Canada has determined that it is desirable to
modernize the law governing those cooperatives18

In order for Islamic home cooperative to keep their legal status
as co-operatives business, it has to operate on a co-operative basis.
To do so, Islamic home Cooperative must respect the basic co-
operative principles; In addition, since the main purpose of Islamic
home cooperative is to provide a service to members, co-ops must
do most of their business with members. Generally, if a co-op is not
operating on a co-operative basis or has not done at least half of its
business with members over the preceding three years, the Financial
Services Commission of Ontario may change the co-op’s legal status19.
Specifically, the co-op may be changed either to a corporation subject
to the Business Corporations Act or to a non-share corporation
subject to Part III of the Corporations Act. Worker in Islamic home
cooperative co-ops may lose their co-operative status if more than
half of the full- and part-time employees were not members over
most of a three-year period. In this case, the worker co-op may also
be changed to a corporation subject either to the Business
Corporations Act or the Corporations Act.

b. Taxation Act

Islamic home co-operatives in general will be subjected to the same
taxes as other business types andpotentially fall into one of these
categories: Producer (Islamic home cooperative), Consumer
(member), or Worker (employees) with aCorporation Return form
filed within 6 months after the end of each fiscal year.Incorporated
organizations are required under the Income Tax Act to file a T2 or
T2 Short return, and all corporations doing business in Ontario are
required to file aseparate tax return with the Ministry of Revenue.

c. Shari’a Perspective

Theoretically, an Islamic Housing Co-operative is structured using
Canadian legal instruments and contracts, but in an approach that
does not contradict with the Qur’an and the Sunnah teachings, rulings
and understanding that collectively make up Shari’a law. In this sense,
Islamic finance bear a resemblance to structured finance, in that on

average,it uses a sequence of contracts to generate a “structured”
relationship to a certain extent than relying on a background of
conventional law20.

To keep away from any misunderstanding, it ought to be noted
that there is a basic difference between using Canadian contracts in
a Shari’a-compliant manner, as occurs in IF, as opposed to importing
Shari’a law to put out of place the Canadian law governing legal and
social relationships, such as family law. IF uses and applies strictly
Canadian contracts and instruments in a way that avoids offending
Shari’a religious principles. Most of the designated legal contracts
used in Shari’a-compliant finance have a counterpart in Roman law,
which forms the basis of civil law and has also informed the common
law in its development over the centuries. Thus, no difficulties arise
in describing the Shari’a-compliant contracts in conventional legal
terms, be it in a common or civil law legal system. There are no
contracts or requirements that cannot be met using conventionally
drafted legal instruments that are fully enforceable under the laws
governing the contract, be it the laws of a Canadian province, the
laws of a US state, the laws of England or the laws of any other
developed civil or common law jurisdiction.

Under normal circumstance when both parties would like to dissolve
their partnership two outcome will take place:

• Between the member and
cooperative, both parties will determine the ownership ratio
from time when member put a down payment until the last
rental receipt and how much left to be paid to the Islamic
home cooperative.

• Once both
parties have calculated the ownership ratio, the Islamic home
cooperative will determine the market value of the home.
Again, any gain or loss realized will be divided 90 percentto
the member and 10 per cent to the cooperative if at that
time the member had shares equal to more than 50 per cent
of the purchase price of the property. If at that time the



member had shares worth 50 per cent of the purchase price
or less, the loss or gain is divided 80 per cent to the member
and 20 per cent to the cooperative21.

In the case of member suing the Islamic home cooperative,
empirically such event has not occurred yet. Nevertheless, Islamic
home cooperative are bound to the same legal procedure as such of
other home cooperative

Each province and territory has a provincial / territorial court, and
these courts hear cases of laws (either can be federal or provincial /
territorial law). The names and divisions of these courts vary from
place to place, but their function is the same. Provincial / territorial
courts deal with most crimes, family law issues (with the exception
of divorce), traffic violations, in violation of provincial regulations /
territorial and claims related to money, up to a certain amount (set
by the jurisdiction in question)22.For an Islamic home cooperative
the procedure process can be slow and involve an ambiguous display
of deferral especially taken place after deliberation during the extensive
internal process. Lastly, it is believed to have implication of
endangering both the member and the Islamic home cooperative
furthering towards debt because of delays in compensation.

A bill have been passed23 that shall move any tenure dispute in the
hosing cooperative from the court to regional tribunal (arbitration)
overshadowed by the landlord and tenant board (LTB).According to
Barb Millsap, Chairman of the Ontario Co-operative Housing
Federation of Canada, she also explains that CHF Canada has long
argued that the current system is not fair to themembers’ especially
low-income residents who may not be able to get legal aid. Using
the LTB for disputes has the added benefit of giving members access
to mediation services to help resolve differences. The measure could
also serve the broader public interest by providing much needed for
heavily overloaded and reducing government costs associated with
judiciary relief.

When Islamic home cooperative purchases a house for holding under
an Ijara (capital lease) it will most likely be required to pay GST on
the purchase. No GST will be payable by the member, when the
Islamic home cooperative finally conveys its interest to the member
at the end of the ijairacontract since the home will not be a new
home. As the lease is a capital lease whereby the Islamic home
cooperative takes no (or little) residual value risk, there should be no
capital gain to the Islamic home cooperative on the transaction, so
long as the payments under the lease are characterized as lease income.

In a diminishing partnership, the Islamic home cooperative
retains a certain measure of residual value risk (under Islamic home
cooperative structures the gain or loss will be between 10 to 20 percent
depending on the ownership ratio), it is not clear whether this would
be treated by the Canada Revenue Agency (CRA) as income or capital.

Under murabaha home sale, where back-to-back sales are
involved, the GST/HST treatment is quite complex and will depend
on how the CRA ultimately views the roles and relationships among
the parties. Islamic home cooperative are typically entitled to GST
input credits on financial transactions and do charge GST on Islamic
mortgage product. Double GST taxation would arise if the Islamic
home cooperative did not have an input tax credit and would
nevertheless require charging GST to the members.

When a customer purchase a home, an insurance clause shall be
attached on agreed upon terms and condition. Both parties interest
are preferably to undertake Islamic insurance (Takaful) yet the issue
remains that,Canada has no Insurance legislation with regard to
Shariah compliant risk sharing. Finally, as noted above, many Sharia-
compliant products are analogous to common secular financial
products and the principles upon which Islamic insurance operates
are somewhat akin to those upon which mutual insurance companies
operates.



It can be concluded that, there is a huge gap between the regulatory
framework in Afghanistan in terms of facilitating Cooperate Islamic
house financing operation, and the regulatory framework in Canada
and the UK. In Afghanistan, although there is a Shari’a and customary
law, still there is a lack of regulatory framework and there are serious
legal issues that would weaken the operation of Islamic house
Financing. In Canada and the UK, the operation of Cooperate Islamic
house financing is facilitated by robust regulatory framework which
allows the smoothness and efficiency of cooperate Islamic house
financing. In the UK, there is a special treatment for cooperative
Islamic house financing in terms of taxation, the UK provides
exemption from double tax in providing cooperate Islamic house
financing. However, in Canada, the issue of double taxation is still
not solved yet. On the other hand, the dispute resolutions mechanism
are similar in both UK and Canada, these two countries provide the
court system and arbitration while in Afghanistan, mediation is most
used as a mean for dispute resolutions, this is due to the lack of
enforcement of the laws and the lack of confidence in litigation
system. Therefore, in Afghanistan the legal infrastructure should be
developed in order to create a better environment for operating
cooperative Islamic home Financing. In Canada, there is a need for
Takaful to insure homes. This will strengthen the cooperative Islamic
house financing company, and to solve the problem of the double
taxation. For the UK, there is a need for reduction of using
conventional interest as a benchmark in financing Islamic home
finance. Using of interest should be replaced by using rental as a
benchmark.
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