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In Surah Al Baqarah verse 190, the Holy Quran provides

“Fight in the way of Allah those who fight you but do not transgress. Indeed.
Allah does not like transgressors”.

Under the principle of Maqasid al-Shari‘ah (Objectives of Islamic law) and
the modern secular law, the right of private defence is absolutely necessary
for the protection of one’s person, habitation or property against the assailant
who manifestly intends and endeavors to take them away. No doubt, it is the
primary duty of the state to protect the life and property of its individual but
no state, no matter how large its recourse might be, can depute a policeman,
to watch the activities of each and every individual and protect him against
the act of criminal. There may be situation where help of the state authorities
cannot be obtained in order to prevent an unlawful aggression either because
no time is left to ask for such help or for any other reason. Therefore, in order
to meet such exigencies, Shari‘ah has given such right of private defence to
every individual Muslim or non-Muslim.1

Generally, the right of private defence came into being due to the
competing interest of the aggressor and the defender, as modified by
the important fact that the aggressors is the party who is responsible
for the fight, i.e. as the party morally at fault for threatening the



defender’s interest. The aggressor is entitled to lesser consideration
in balancing process.2

However, the defensive force must be reasonable and
proportionate to the threat. There are times when deadly force might
be necessary to avert a minor result. It is clearly disproportionate to
the threat and therefore impermissible.

In other words, the act of the defender, which may be an offence
in nature, can be justified by the fact that he is doing it to defend
himself against the attack. In the matter of private defence, the law
takes into consideration the lesser evil of the two evils. It is also a
justification on account of the need to protect the legitimate interest
of the defender coupled with protection of public harmony and the
legal system from a transgressor.3

Private defence is justified because society regards the conducts
of the defenders are preferable compared to the conduct of his
aggressor. The reasons are:

(a) Society views the aggressor’s wrongful conduct as rendering
his life as less valuable than the defender’s life.

(b) The defender is exercising his natural right to resist
aggression. This right is highly protected by his society.

(c) The defender is protecting the general peace of the
community.

L.B Curzon in Dictionary of Law (6th Edition) defines self-defense
as the act of defending oneself or something that belongs or relates
to oneself. Every person is justified in using reasonable force to defend
himself and those under his care, but the force justifiable is such
only as is reasonably necessary. 4

Every person has a right to defend his own body or any other
person as well as the right to defend his own property and the property
of any other person and this is known as the right of private defence
Self-defence is as acting so as to defend oneself, one’s property or
possibly, some other person such as parent, child, spouse, against
violence or a reasonable apprehension of it. It may be answer to a

charge of, e.g. unlawful homicide where no more force is used than
is necessary and there is an honest belief based on reasonable grounds
that force is necessary.

The Chambers English Dictionary defines ‘private defence’ as
defending one’s own person or right etc.5 Instead of private
defence, the word self-defence was used. This is the simplest
definition of private defence, i.e. any act which is done in relation
to defend oneself and his rights. The ‘rights’ here refers to human’s
rights.

It is noted that the word ‘private defence’ and ‘self-defence’ are
used interchangeably in this article. Both words carry similar meaning.
Nevertheless, most people prefer to use the word ‘self-defence’ rather
than ‘private defence’. Most jurists are of the opinion that the word
private defence is much more appropriates it involves the protection
of an individual not only of himself, but also other persons and
property.

There are some fundamental justifications governing the right of
private defence which can be summed as follows:

(a) The right is available as a defence against an offence, thus
an aggressor cannot claim such right as the right of self-
defence.

(b) The right of private defence cannot be used as a shield to
justify an act of aggression.

(c) The right is allowed to be pleaded or availed of as a pretext
for a vindictive, aggressive or retributive purpose.

(d) When an accused person in the process of exercise of his
right of private defence, he is not expected to weight his
actions ‘in golden scales’;

(e) Nor can he be expected to modulate his defence step by
step;

(f ) It is not possible in such situation for the accused to keep
the proper sequence and account of ‘action and counter
action’ of the adversaries;



(g) The attitude of a ‘cool by stander’ cannot be expected from
a person who is in the fight or is under an attack;

(h) That benefit of reasonably possible doubt when in matter
of self-defence must be resolved in favour of the accused.

(i) In no case the right extends to the inflicting more harms
than necessary to inflict for the purpose of self-defence.

(j) The right of private defence is not a right to take revenge
nor is it a right of reprisal.

(k) There is no right of private defence in cases in which there
is time to have recourse to the protection of public
authorities.

The right to self-defense is a highly prized gifted to citizens to
protect themselves by effective self-resistance against unlawful
aggression. There must be a liberty to use force for the purpose of
private defence. The corollary of this is that an attacker may, by
threatening the life of another, forfeit his own right of life. In this
context therefore, there are two principal requirements for a successful
plea of private defence, that the defensive act must be reasonably
necessary (no other recourse rule) to prevent the threatened criminal
harm and that the injury risked by the defensive act must be in
reasonable proportion to that harm (proportionality and
reasonableness rule).

The first is that the force should have been necessary rather than
employing non-violent means of self-protection. The rule in section
99(3) which provides that ‘there is no right of private defence in
cases in which there is time to have recourse to the protection of the
public authorities,’ when an individual’s purpose in a threatening
situation is to save himself from any injury or death; it cannot be
necessary for him to inflict harm on his assailant if there is a safe
avenue of withdrawal open to him.

In PP v Ngoi Ming Sean,6 a police detective was given the benefit
of private defence because there was no way out for the accused as he
was cornered in a small place near the toilet. The assault by the

deceased had indeed assumed a dangerous form and the accused was
placed in a situation of such great peril that he had no time to think
or do anything else but to fire the shot from his revolver.

In Tony Beliang v. PP, 7 Augustine Paul J decided that the accused
in this case was not liable for murder because there was no other way
other than shoot towards the deceased to defend himself from being
hit by the deceased’s car.

The second requirement is that the amount of force should have
been no more than necessary for the purpose of self-defence.

Sections 99(4) of the Malaysian Penal Code (MPC) provides:
The right of private defence in no case extends to the inflicting

of more harm than is necessary to inflict for the purpose of defence.
It demands a sense of proportion between the harm inflicted

and the harm thereby prevented. For, the right of private defence is
intended to be one of defence and not of punishment.

The principle of reasonable proportionality plays a restrictive
and vital role in the law of self-defence. It requires essentially a rough
approximation between the apparent gravity of the attack or
threatened attack and the style and severity of the defensive actions.
This rule is based on sound policy considerations.

The extent to which the exercise of the right of self-defence is
justified under the Code depends very much on the reasonable
apprehension of death or grievous hurt to the person exercising the
right. The crucial element is the apprehension perceived by the
accused; it does not matter whether the injuries inflicted on him are
trivial or whether he had any injuries at all. In injuring another in
self-defence, there must be no more harm inflicted than is necessary
for the purpose of defence and there must be a reasonable
apprehension of danger to the body from the attempt or threat to
commit some offence.

In deciding whether the right of private defence has been
exceeded, regard must be had to the manner of the attack, the means
used in the attack and to the comparative physical strengths of the
accused and the deceased respectively and also to the antecedents of



the deceased and his conduct at the time of the occurrence. Indeed,
the nature of the attack, the danger apprehended, the imminence of
such danger and the real necessity of inflicting harm by retaliation
for the purpose of self-defence are all matters to be taken into
consideration in dealing with the issue of self-defence.

In Hainie Hamid v. PP, 8 the appellant was using a knife that was
more than necessary to defend himself. The deceased in this case just
used a Nibong baton to attack the appellant. Besides, the deceased
was pinning at the time the accused and stabbed him. So Mohd
Noor Ahmad JCA decided that the appeal by the appellant was
dismissed.

Section 99 of subsection (1) and (2) MPC deals with the question of
the right of defence against public servants. These two clauses of
section 99 take away the right of defence against certain acts of public
servants not attended with the serious consequences, done in good
faith under the colour of their office, though those acts may not be
strictly justifiable by law.

Explanation 1 and 2 to section 99 must be read together with
clause 1 and 2 respectively. The first clause refers to the acts of public
servants that they can do on their own authority; whereas clause 2
speaks of acts done by the public servants under the direction by
some superior authority.

The first clause of section 99 protects a public servant against
the right of private defence even if the authority were defective in
minor particulars.

In the case of Mohamed Ismail,9 it was held that, where a police
officer acting bonafide under colour of his office, arrests a person
but without authority, the person so arrested has no right of self-
defence against the officer.

It should be observed that, the right of private defence against
an injury apprehended to be done by a public servant extends
only to those cases in which there is a reasonable cause of apprehension
of death or of grievous hurt being cause by the act of such public
servant.

In PP v Kok Khee ,10 the respondent was charged with the offences,
namely:

1. Hawking vegetables without the license; and

2. Using criminal force on a police constable in the execution
of his duty, an offence punishable under section 353 of the
Penal Code.

According to the facts, the constable saw the accused selling
vegetables without the licence. He approached him and told him of
the offence. The accused put up a struggle and took up a dashing
stick and assaulted the constable causing injury to him.

The Learned Judge was of the opinion that the respondent was
justified in putting up a struggle since he was resisting an illegal arrest
or justifiable use of force towards him.

It can be seen from this case that, where a public servant acted
without good faith in execution of his duty, his action give rise to a
right of private defence on the part of the person so illegally arrested.

It is different with the latter case Tony Beliang v. PP11. In this
case, the accused and another policeman were on their duty to watch
around Sungai Besi territory. According to the facts, the accused and
another policeman saw the deceased’s car. The accused said that he
expect something bad because there were many criminal cases at that
place. They move toward the car and ask someone inside to open the
window. But the deceased in that car refused and try to hit the accused
and his friend. In order to defend himself, the deceased shot the
deceased. The appellant referred to section 99(1) of Penal Code. In
this section, it is said that:

“There is no right of private defence against an act which does not reasonably
cause the apprehension of death or of grievous hurt, if done, or attempted
to be done, by a public servant acting in good faith under colour of his
office, though that act may not be strictly justified by law”.

In this case, the court decided that accused was not liable.

Section 97 of the Penal Code provides that a right of private defence
arises in defending one’s own body, or the body of any other person,



against any offence affecting the human body. The right commences
as soon as a reasonable apprehension of danger to the body arises
from an attempt to commit the offence and continues as long as
such apprehension of danger to the body continues. In certain
circumstances under s100 such right can extend to the causing of
death; otherwise the right of private defence extends only to the
causing of harm other than death.

The statutory recognition of the right of private defence of person is
stated in section 97(a) as: “Every person has a right, subject to the
restrictions contained in section 99,to defend his own body, and the
body of any other person, against any offence affecting the human
body.”12

English law has steered away from the objective standard of
reasonableness. If the accused genuinely believes he is defending
himself he must be judged according to his honest but mistaken belief.
However, under s 100 of the Penal Code, reasonable apprehension
of danger is to be viewed objectively, and so is a mistaken belief that
caused the apprehension of danger.

In GFL Ewin v PP13, the appellant was a police sergeant in an
area near Ipoh, which was known for terrorist activity. He went with
others, to a mine to search for a terrorist. He entered a hut into
which he believed, according to his evidence that six “bad men” had
just gone. In his words, “I entered the hut with my standgun at the
ready fully expecting to see six armed men. It was dark inside the
hut. The bed seemed to take up most of the room. I saw something
move on the bed and fired…” He shot dead a five-year-old boy.

Willan CJ: In this court the main ground of appeal was that the
learned trial judge had not directed the assessors that the appellant, in
acting as he did under the circumstances as he, in good faith, believed
them to be, might have been exercising the right of private defence.

The assessors had been directed that, if, in the circumstances,
they were of opinion that the mistake of fact under which the

appellant acted (assuming that they accepted the evidence of such
mistake) was such as to make it appear to him in good faith to be
necessary to shoot in self-defence, they could find him not guilty.

Similarly in the case, Ya Daud v. PP14, the appellant’s appeal was
allowed by the appeal court. His conviction and sentence by high
court was set aside. It is because the court found that the appellant
had more than a reasonable apprehension of death or grievous
hurt.

The fact of the case is that the deceased confronted the appellant.
The appellant needs not wait till he receives a grievous injury before
he can exercise his right of private defence. There was way out for
the appellant to escape as he was surrounded by three men. He was
entitled to defend himself the best way he could. The benefit of right
of private defence equally applies to him, regardless of whether he
was marital art instructor and was younger or even stronger than the
deceased and another man. The attack by the deceased and his nephew
had indeed created a dangerous situation on his life that he had no
time to reflect but to strike back.

However, in Hanie Hamid v. PP, although there is exception 4
to Section 300 of Penal Code Mohd Noor Ahmad JCA held that
there was no private defence on the appellant. It is because the
appellant had used his knife that was not reasonable at the time.

The right of private defence is based on a defensive right of self-help
in certain circumscribed limits. S 97 provides that such a right arises
against acts, which are offences.

In the case of PP v Abdul Manap, the accused was charged
with voluntary causing grievous hurt by stabbing the complainant
in the course of a dispute about some rent payable by the complainant
for a paddy field. Both the parties had lost their tempers. The accused
being incensed by something, which the complainant had said, “struck
him with his fist on being struck the complainant, “tall, young and
strong man” hit the accused a number of times and was about to
throttle him, when the accused took a dagger and stabbed the
complainant once in the chest.



Briggs J: Although the accused struck the first blow and the
complainant was himself entitled to exercise the right of private
defence, the retaliation which the complainant in fact made for that
single blow was on a much larger scale and much more serious that
would possibly be justified in the circumstances. The accused was
acquitted and discharged.
In Muney Khan,17 Dua J said:

“The right of private defence is essentially a defensive right circumscribed
by statute, available only when the circumstances clearly justify. It should
not be allowed to be pleaded or availed of as a pretext for a vindictive,
aggressive or retributive purpose. This right is available against an offence
and, therefore, where an act is done in exercise of the right of private defence
such act cannot give rise to any right of private defence in favor of the
aggressor in return. This would be so even if the person exercising the right
of private defence has the better of the aggressor provided he does not exceed
his right, because the moment he exceeds it, he commits an offence”.

Where an act, which is done in the exercise of the right of private
defence, is not an offence it does not give rise to any right of private
defence in return. In a free fight, it may be difficult to determine
who is an aggressor. In Muney Khan,18 Dua J stated:

“In the case when two parties are having a free fight without disclosing as
to who is the initial aggressor it may be dangerous as a general rule to
clothe either of them or his sympathizer with a right of private defence.
However, if one of them is shown to be committing an offence affecting
human body, then that would of course seem to give rise to such right”.

The restrictions on the right of private defence are laid down in s99.
Where the limits are exceeded in cases of murder, any unpremeditated
excess is protected under s300 Exception 2. This section is a necessary
corollary of s 99, which states that the right of private defence in no
case extends to the inflicting of more harm than is necessary for the
purpose of defence.

The factors, which court, have taken into consideration in
determining whether a right of private defence arises under s100 or
99.

In PP v Yeo Kim Bock, the accused was charged with culpable
homicide not amounting to murder. The deceased, a man of better
built and strength than the accused had lent some money to the
accused and had demanded its payment. He did so in a very aggressive
manner, and on seeing the accused remaining calm and passive went
to pick up a knife and rushed towards the accused, who had no way
to escape. Finding himself in that desperate situation the accused
picked up a wooden ladle and hit the knife, which the deceased was
carrying. The knife dropped; both the accused and the deceased
started to grapple with each other and fell down rolling on the ground
endeavoring to pick it up. Although there was some conflict in the
evidence as to whether the accused had managed to retrieve the knife,
this made no difference.
Sharma J. said:

“I have no doubt that there was a reasonable apprehension of danger to
the life of the accused when the deceased rushed at him with the knife in
his hand and at that stage he had the right of private defence which extended
even to the killing of the deceased by the accused”.

The right of self-defence to prove either by independent evidence or
from the prosecution evidence or surrounding circumstances that
what he did was in the exercise of his right of self-defence. In this
case the defence has through the prosecution witnesses proved that
the accused was acting in his right of private defence. It is reasonable
to suppose that the accused thought in the critical situation in which
he was that the deceased might wrest the knife from his hand and
use it against him. The reasonable apprehension of death at the hands
of the deceased cannot thus be said to have left the mind of the
accused. In the circumstances, it was holding that there is no case to
meet. The accused is acquitted.

However, in Sainal Abidin Mading v. PP, 20 the accused was
charged for commit murder by causing the death of the deceased.
The offence was punishable under section 302 of the Penal Code. In
this case, the appellant stabbed the deceased using the sharp weapon
look like a knife. From the statement given by the witnesses, the
deceased would appear to have no chance at all to defend himself.
The appeal was dismissed and the court upheld the conviction.



Holy Quran provides:

“And fight in Allah’s cause against those who wage war against you, but do
not commit aggression for, verily, Allah does not love aggressor.”(Al-Baqarah
: 190)

This and the following verses lay down unequivocally that the only
self-defence (in the widest sense of the word) makes war permissible
for Muslims.

The defensive character of a fight “in Allah’s cause” that is in the
cause of the ethical principle ordained by Allah is moreover, self-
defence in the reference to “those who wage war against you/” and
has been further clarified in Surah Al-Haj: 39

“Permission [to fight] has been given to those who are being fought, because
they were wronged. And indeed, Allah is competent to give them victory”.

Permission (to fight) is given to those against whom war is being
wrongfully waged which, according to all available traditions,
constitute Qur’anic reference to the question of Jihad or holy war.

“And kill them wherever you overtake them and expel them from wherever
they have expelled you, and fitnah is worse than killing. And do not fight

them at al-Masjid al- Haram until they fight you there. But if they fight
you, then kill them. Such is the recompense of the disbelievers”.

In view of the proceding ordinance, the injunction “slay them
wherever you come upon them” is only valid within the context of
hostilities already in progress, on the understanding that “those who
wage against you “ are the aggressor or oppressors (a war of liberation
being a war” in Allah’s cause).21

The opinions of fuqaha’ (Jurists) to defend oneself are varied.
Abu Hanifah is in agreement with Imam Malik and Shafie that to
defend oneself is obligatory (wajib). According to Imam Ahmad it is
permissible but not obligatory. To support his opinion is the following
hadith.

“Be the servant of Allah to-be killed but not the servant of Allah
the killer.”

“[Fighting in] the sacred month is for [aggression committed in] the sacred
month, and for [all] violations is legal retribution. So whoever has assaulted
you, then assault him in the same way that he has assaulted you. And fear
Allah and know that Allah is with those who fear Him”.

Although the believers are enjoined to fight back whenever they are
attacked, the concluding words of the above verse make it clear that
they must, when excising private defense act reasonably

Article 126 of The Majelle defines property as a thing that
naturally is desired by man and can be stored for times of necessity.
It includes movable and immovable property. From this definition,
it is submitted that property is something desired by every human
beings, and every man has a right to possess the property.

The right to defend against an act of crime is also mentioned in
a number of the Traditions of the Holy Prophet (s.a.w.). In one of
the Hadith, Abdullah ibnu Amr reported that:



“If the property of anyone is designed to be taken away without any right
and he fights and is killed, he is a martyr”.

In another tradition, reported by Said ibnu Zaid:

“He who is killed while protecting his property is a martyr”.

From these two hadiths above mentioned, it can be seen that a man
who is killed while protecting his life, family or property will be
considered a martyr because he dies in the course of warding-off
oppression or preventing evil.

Last but not least, it is also noted that there are five basic
protections (Dharuriyyah al Khamsah) that being recognized under
the concept of objectives of Islamic Law (Maqasid al-Syariah). The
protections guaranteed by Islam are as follow:

1. Religion

2. Soul

3. Intellectual

4. Dignity

5. Property

It is concluded that the provisions provided under the Malaysian
Penal Code which are in pari materia with the Indian Penal Code
from sections 96 to 106 deal specifically with the right of private
defence are in line with the Shari‘ah authorities. This portion of the
Code constitute the most exhaustive defence under the general
exceptions in the sense that the framers of Code have gone into detail
and great precision in laying down the limits to which one can defend
himself and his property legally.

For the right of private defence of person, the sections apply are
sections 97, 100 (When the right of private defence of the body
extends to causing death), 101 (When such right extends to causing
any harm other than death). In addition, section 102 stated about
the commencement and continuance of the right of private defence
of the person. Section 99 of the Penal Code deals with the limitations
of the rights. There are 3 situations that are also Islamic Law

compliance, whereby the right of private defence is not available to
be invoked:

a) Acts of public servants

b) No other recourse

c) Harm must be proportionate23
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