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In the modern Islamic financial products and services, legal guarantee
(kafalah) and third party guarantee are becoming increasing important in
the structuring of products, particularly those used in the Islamic capital and
money markets. As a result of the increasing importance of the concept of
guarantee and the controversial nature of the issue of payment for legal
guarantee, this paper specifically revisits the conceptual analyses of legal
guarantee and third party guarantee in Islamic law with a view to providing
the basis for the use of this concept in structuring relevant Shariah-compliant
products. The study adopts a comparative legal analysis of the views of classical
Muslim jurists. The paper finds that though majority of jurists do not favour
the payment of fee for a legal guarantee, as it is considered a voluntary
disposition in commercial law, the minority view might be relevant to modern
commercial transactions. Therefore, contemporary Muslim jurists might need
to explore the possibility of charging a fee for a legal guarantee while
structuring modern Islamic capital market and Islamic money market
transactions if such will introduce a competitive edge to the Islamic financial
services industry.

As part of the general objective of strengthening the Islamic financial
services sector, leading jurisdictions across the world are gradually
coming up with guidelines and standards to establish Shari‘ah-based
regulatory policies to guide industry players and ensure the interest
of the Islamic finance consumers are adequately protected. Such
guidelines and standards are essentially needed in an industry whose
products are far from being standardised as a result of the divergence



in some of the products offered in some advanced countries such as
Malaysia and some other countries in the Gulf Cooperation Council
(GCC) region. While Islamic law acknowledges such inevitable
divergence in the products offered occasioned by juristic differences
in hermeneutical principles, the increasing nature of cross-border
transactions calls for some sort of flexible and non-absolute
standardisation of products. One of such controversial products,
which forms part of some major transactions in the industry, is kafalah
or a contract of guarantee.

Guarantee is not a new issue in Islamic commercial transactions.
Muslims have been dealing with guarantee issues in Islamic
commercial transactions since the era of the Prophet (s.a.w). Since
that time, debts and other types of financial contracts have been duly
guaranteed. The general concept of guarantee in Islamic law is to
facilitate dealings among Muslims in their commercial transactions
by securing the debt for the creditor without taking any fee from the
guaranteed party. In large-scale transactions or transactions involving
various parties, a third party will often advance such a guarantee.
However, the application of third party guarantee in the Islamic
capital market is relatively new. In this regard, third party guarantee
is a form of guarantee that affects a party who is different from the
investors or the contracting parties. In most circumstances, it is the
company, government or individual, which guarantees any loss that
may happen to another party’s properties or capital or profit. The
question that may arise is whether this third party guarantee can be
done without taking a fee, because it may be guaranteeing a huge
amount of money that an individual may not be able to afford.

The purpose of third party guarantee is to provide financial
compensation for any loss that may arise, or to provide security for
the capital and profit of the investment. In view of this, this kind of
guarantee is essential in every form of investment to help forestall
economic crises, especially in the capital markets. This, however, must
be in conformity with the principles of Islamic law that regulate
investments and commercial transactions. This paper examines
principles relating to legal guarantee and the controversy on charging
a few for third party guarantee. The paper discusses the principles of

debt guarantee because debt is one of the main components of
capital market instruments. Discussion on the principles and terms
of guarantee necessitates an assessment of the effect of the guarantee
contract on the contracting parties, particularly whether the
guarantor has the right of recourse against the guaranteed person
for a refund.

Guarantee in Islamic law can be used for various purposes, and these
generally include securing payment of debt, protection of wealth and
promoting Islamic brotherhood among Muslims. The main thrust
of guarantee in Islamic law is to secure payment for the creditor or
the person in whose favour the guarantee contract was made. It also
seeks to secure reimbursement for any loss that may occur while
making use of a property.1 Thus, Islamic law permits guarantee to
secure the rights of contracting parties and to pay reimbursement
wherein the guaranteed property is damaged, otherwise there will be
no cause for reimbursement.2 Although reimbursement for damage
to the guaranteed property is allowed, this does not permit the creditor
or the person claiming under the guarantee contract to cause harm
or damage to the guaranteed person or guarantor.3 This can be found
in the Islamic legal maxim that says: “there should be no damage
and no reciprocal damage” (la darara wa la dirar).4

It is pertinent to add that Islamic law permits guarantee for the
parties dealing with each other to secure their interests, establish
justice between them and promote a stable atmosphere for
commercial transactions. The guarantee contract is binding on the
guarantor, but this does not mean that damage should be caused to
him or to any of the contracting parties. Thus, the objective of
guarantee is to safeguard the benefits of the parties involved in the
contract and the interest of the public in general.

In addition, guarantee helps to protect the wealth that moves
from hand to hand, because the protection of wealth is one of the
five objectives of Islamic law (maqasid al-shariah). Guarantee of
property (daman al-mal) may be required for proper circulation of
property or wealth among the people in society. However, the



guarantee must be voluntarily in order to ensure that wealth circulates
in accordance with the principles of Islamic law. It is also to maintain
confidence in commercial transactions and to protect the right of
the contracting parties. For example, in a loan contract, the right of
a creditor to claim payment from the guaranteed person is protected
by the guarantor. In Islamic law, the objective of guarantee is to
safeguard commercial transactions between parties in order to
facilitate the movement of wealth, not only among Muslims, but
also between Muslims and non-Muslims because Islam allows
Muslims to deal with non-Muslims according to the parameters of
Islamic law.

Notwithstanding the above, any guarantee in Islamic law is
considered as a voluntary act to help each other and to instil the
spirit of Islam into the Muslim society. This is due to the fact that
Islam is a religion which considers the welfare of the people in the
society at large. Islamic law has given rights of guarantee to the
creditor in order to secure the debt, but these rights are not absolute.
They must be exercised in accordance with certain terms and
conditions, such as not causing harm to others while a person is
exercising his rights. Again, a person must exercise his rights within
the framework of the principles of Islamic law in order to avoid
violating other people’s rights.

Hence, one of the objectives in guarantee is to promote Islamic
brotherhood in the Muslim society and to secure the obligation of
other parties. The guarantor will not only secure the performance
any lawful obligation towards the creditor in transactions, but also
to promote the spirit of Islam, which includes helping one another.
Islam encourages the willingness to support each other where the
situation requires it.5 In relation to this, the Prophet (s.a.w) is reported
to have said that whoever relieves a believer from a difficulty in this
world, Allah will relieve him from difficulty both here and in the
hereafter. Whoever facilitates a Muslim who is in difficulty, Allah
will facilitate for him in this world and the hereafter. Whoever
conceals or veils (satara) a Muslim, Allah will conceal or veil him
both here and in the hereafter. Allah is in help of a man (al-Abd), as
long as the man is in help of his Muslim brother.6

As a result, the nature of a guarantee contract may be different
depending on the circumstances in which the guarantee is performed.
Firstly, guarantee can be obligatory (wajib) on the guarantor if a
guaranteed person wants to use the money to prevent hunger.
Secondly, it can be forbidden (haram) if the guaranteed person wants
to conclude the guarantee contract for expending the money on
prohibited things. Thirdly, it can be disliked (makruh) if a guaranteed
person wants to expend the money on unnecessary things. Fourthly,
it can be recommended (mandub) if a guaranteed person wants to
expend the money in charitable ways. Muslim jurists unanimously
agree that a guarantee contract is binding only on the guarantor, but
not on the person in whose favour the contract is concluded (i.e. the
creditor). The creditor can rescind or terminate the contract at any
time he wants without the guaranteed person’s consent or the
guarantor’s consent. This can be done by exempting the guarantor
from liability of the guarantee contract.7

It has been established above that the objective of third party guarantee
is to secure and protect the benefits of an individual in the community,
and to facilitate the improvement of the conditions of life of the
human beings in the world.8 As a result, it can be observed that third
party guarantee attempts to promote a crucial objective in Islamic
law that can be considered as a means of promoting the economy
and ensure sustainable financial activities. This is seen where the rights
of contracting parties are adequately protected through the
instrumentality of Islamic finance law. In Islamic jurisprudence, three
types of guarantee have been identified by Muslim jurists. They are
(i) Guarantee of person (kafalah bi al-nafs), (ii) financial guarantee
kafalah bi al-mal) and (iii) working guarantee (kafalah bi al-amal).

Guarantee of person refers to an undertaken to bring a person
who should be present at a specific period at a specific place. For
instance, in the case of litigation, a person can be a guarantor of
another person in order to bring him to the Court at a specific time.
In this case, the guarantor is obliged to bring the guaranteed person
that should be present at the Court in the specific period agreed



upon.9 This type of guarantee in the view of the majority of Muslim
jurists is permissible in Islamic law. It is mentioned in the Qur’an
that the Prophet Yaaqub, when his children asked him to send their
younger brother with them, he told them to give him a security that
they will bring him back in whatever circumstances. They undertook
to return their brother to their father unless they are themselves
hemmed in. Allah says in His glorious book on behalf of the Prophet
Yaaqub: “Never will I send him with you until you swear a solemn
oath to me, in Allah’s name, that you will be sure to bring him back
to me unless you are yourselves hemmed in (and made powerless)”.10

In the Sunnah, it was reported that the Prophet Muhammad
guaranteed a man who was under suspicion. In another narration,
he said: “I would be a guarantor for whoever is under suspicion for
ascertainment and advance care (tathbitan wa ihtiyatan) of people’s
right”.11 This means he undertook to bring the man himself to the
required party or at the court at the specific period for which the
man is required to be present. In another Hadith, the Prophet
(Ø.A.W) says: “The guarantor is liable for what is guaranteed by
him” (al-za’im gharim).12 The majority of Muslim jurists observe that
this Hadith is a common expression which can include guarantee of
person. This is because in the Hadith, the Prophet (S.A.W) did not
differentiate between financial guarantee and guarantee of person. It
was also mentioned that Hamzah al-Aslami guaranteed a man for
‘Umar bin al-Khatab (may Allah be pleased with both of them).13

These affirmative evidences point to the fact that the guarantor is
obliged to discharge his obligations under the contract of guarantee
even though there is a minority view from the Shafi’i jurists who
argue that guarantee of person is not permissible under the law.

Nevertheless, the thrust of this paper is financial guarantee.
Financial guarantee is divided into three types: guarantee of a debt
liability (kafalah al-dayn), guarantee of tangible or corporeal asset
(kafalah al-ayn), and future guarantee (kafalah bi al-dark or daman
al-dark). Guaranteeing a debt liability involves a situation where the
guarantor undertakes an obligation to settle the debt that is binding
on the principal debtor. For this type of guarantee to be in conformity
with the principles of Islamic law, the debt must be established or

exist as an obligation on the principal debtor, such as the price of a
sold item. This is because if the debt is a type of debt, which is not
an ascertained liability of the principal debtor, such as alimony of
one’s relatives, Islamic law will not allow such to be guaranteed.
Furthermore, the guarantee of tangible or corporeal asset refers to an
obligation to deliver a tangible asset that exists in the hands of the
guaranteed person to the asset owner such as a usurped asset or a
sold item of a voidable contract of sale (aqd bay al-fasid). For this
type of guarantee to be in accordance with the principles of Islamic
law, the guaranteed asset must be one that can be guaranteed, and
which the guaranteed person is obliged to return to its owner.
Moreover, future guarantee (kafalah bi-al-dark or daman al-dark) is
a guarantee of any price upon which the contract of sale is going to
be concluded. For instance, if the contract of sale is concluded, and
the sold item is defective, the buyer has the right to refer to the
guarantor or seller to refund the price of the sold item.

Working guarantee refers to the guarantee of an individual to
perform specific work and deliver it at a specific period as determined
by the parties. For example, a person can be the guarantor of a
contractor to do specific work in specific period and deliver the
subject matter at a particular time that is determined by the
contracting parties.14 These different kinds of guarantee contracts
have several implications for commercial transactions. However, the
focus of this study is more of the financial guarantee, as the discussion
is centred on guarantee in Islamic finance law and how the concept
is applied in modern financial transactions with specific reference to
charging a fee.

Taking a fee on guarantee is a new issue in Islamic law, which was
not given much attention by the classical Muslim jurists. Muslims
have been dealing in commercial transactions since the time of the
Prophet (s.a.w), but they were not charging a fee in relation to the
guarantee. Classical Muslim jurists are of the view that it is
impermissible for a guarantor to take a fee in relation to the guarantee.
This is because guarantee is classified as a charitable contract.15



However, contemporary Muslim jurists have two views on the issue
of charging fee on the guarantee. The first view is that of Abd al-
Sattar Abu Ghuddah16, Rafiq al-Misri17, Ahmad al-Salus18 and Hasan
Abdullah.19 They are of the view that it is impermissible to charge a
fee on guarantee because it is a kind of charitable contract on which
a fee is not allowed in Islamic law. The reason for this is that charging
a fee on the guarantee will convert guarantee contract to loan contract.
Furthermore, it will amount to a betrayal of trust, lack of cooperation
and confidence among Muslims in their commercial transactions.
Notwithstanding this, it is permissible for the guarantor to claim the
actual cost of the service charge that he must pay in relation to the
process of the guarantee contract. This view has been adopted as a
resolution of the Organisation of Islamic Cooperation (OIC) Fiqh
Academy20 and the Accounting and Auditing Organisation for Islamic
Financial Institutions (AAOIFI) Shariah Board.21

The second view is that of Wahbah al-Zuhaili, Ahmad Ali and
Nazih Hammad. According to Wahbah al-Zuhaili, it is permissible
to pay a fee on the guarantee on the ground of necessity and public
interest, if the guaranteed person could not find a voluntary guarantor.
This is because Muslim jurists allow payment of fee in case of necessity
in order to perform some religious matters, such as teaching the
Qur’an, or travelling abroad to study. Nonetheless, it is advisable
and preferable to perform guarantee contract as charitable contract
and observe the original rule on permissibility of guarantee.22 Ahmad
Ali in his paper presented at an OIC Fiqh Academy Conference
observed that taking a fee on the guarantee is permissible based on
the analogy (qiyas) that it is permissible to take a fee on one’s good
will or reputation (al-jah), and taking a fee for carrying out exorcism
(al-ruqyah al-shariyah) through the recitation of the verses from the
Qur’an. Therefore, even though the original rule on the guarantee
contract is that it is a charitable contract, if the contracting parties
stipulate a fee in the guarantee contract, then this condition must be
considered a valid condition. The fee charged does not convert the
guarantee contract to a loan contract in which any benefit that is
derived from the loan is riba. This is because there is no basis for
comparison between guarantee contract and loan contract. He

concluded, nevertheless, it is preferable to exercise guarantee contract
free of charge, for the realization of Islamic unity and cooperation
among the Muslims in the society.23 Furthermore, Nazih Hammad
also argues that permissibility of taking a fee on any guarantee contract
is subject to certain circumstances in which the guarantor is
responsible for the debt. These circumstances are as follows:

(i) In case the guaranteed party has settled the debt or the
creditor exempted the guarantor from the debt, it is
permissible for the guarantor to charge a fee on the guarantee.
This is because guarantee of the debt in this circumstance is
for the benefit of the guaranteed party. Therefore, it is
permissible to take a fee on the guarantee as the contract is
concluded by mutual consent of the contracting parties in
which there is benefit for the guaranteed party. As a result
of this, it is permissible to take a fee in relation to this
financial obligation based on the prevailing customary
practices in the society.

(ii) It is permissible for the guarantor to charge a fee if he owed
a debt to the guaranteed party which is equal to the debt
that he has settled on behalf of the guaranteed party. This
charging of fee is due to the set off of the debt (al-muqasah)
that occurred between the guaranteed party and guarantor,
wherein payment of the debts of both of them took place
on the spot and everyone is free from the liability of the
debt.

(iii) It is permissible for the guarantor to charge a fee for the
guarantee contract in cases where he is indebted to the
guaranteed party, and has paid a part of the debt to the
creditor to fulfil the guarantee contract, while at the same
time pay the remaining part of the debt to the guaranteed
party immediately. The reason for this is that the contract
of guarantee and contract of debt terminated on the spot.

(iv) In case the guarantor has paid the debt on behalf of the
guaranteed party and he is not indebted to the guaranteed
party, it is permissible for him to charge a fee on the



guarantee. However, in this case, the guaranteed party must
not delay refunding what the guarantor has paid on his behalf.

(v) It is impermissible for the guarantor to charge a fee if he
does not owe the guaranteed party any debt and the latter is
not able to pay on the spot what the former has paid on his
behalf. This is because the charging of a fee in this
circumstance would lead to a fee that is taken in relation to
delayed payment of the debt, which is tantamount to riba
al-nasi’ah (deferment at the time of exchange).24

In addition, some Muslim jurists are of the view that although
the original rule in the contract of guarantee is that a fee should not
be imposed, the guarantor is not however prevented from taking a
fee on the guarantee because several contracts performed voluntarily
in previous generations are no longer offered free of charge, for
instance, washing the dead, teaching the Qur’an and leading the
prayers (imamah). Based on this, the jurists argue that it is permissible
for the guarantor to charge a fee on the guarantee because it is difficult
in the modern world to get such a contract free of charge. Based on
the current needs of Muslims for this kind of contract and the
consideration of public interest (masalahah), it is permissible to charge
a fee on the guarantee contract. This view is supported by the
Malaysian Syariah Advisory Council of the Central Bank of Malaysia25

and the Syariah Advisory Council of the Securities Commission of
Malaysia.26 This position is also reflected in the Concept Paper on
Kafalah issued by the Central Bank of Malaysia.27 In addition, the
practice of Danajamin National Berhad of Malaysia, which takes a
fee for the guarantee it offers to its clients, supports this position.28

This was mentioned in an interview with Engku Rabiah Adawiah
Engku Ali, a former Shariah advisor for Danajamin National Berhad,
where she emphasised that once the guarantee fee is paid to
Danajamin, the client can make a claim at any time if he or she has
experience any damage.29

In financial matters third party guarantee involves three types of
financial guarantee, which are guarantee of a debt liability, guarantee

of tangible asset, and guarantee of future liability Though these three
unique types of financial guarantee have been briefly introduced
above, this section examines them from the perspective of charging
a fee while analysing the respective views of Muslim jurists.

In a debt contract, the creditor may require a guarantor to secure his
debt in case the principal debtor is unable to settle the debt. In this
case, the debtor may seek a third party to guarantee him and secure
the debt for the creditor. When the contract of guarantee is concluded,
in the view of the majority of Muslim jurists, the creditor has the
right to claim his debt from either the principal debtor or the
guarantor (third party), until his debt is settled.30 However, according
to the Maliki jurists the creditor has no right to claim settlement of
the debt from the guarantor unless there is no possibility to claim
the settlement from the principal debtor.31 It is permissible for this
third party to guarantee the debt without having permission from
the creditor and guaranteed party. The reason is that it is permissible
to settle the debt of another party voluntarily without his
permission.32 In addition, it is permissible for this third party to
guarantee an unknown debt (without knowing the amount).33 As
narrated by Abu Hurairah, at the beginning of Islam if a dead man
who left a debt was brought to the Messenger (S.A.W), he would ask
his Companions whether the departed soul left something for the
settlement of his debt. If he left something for the settlement of his
debt, then the Prophet (s.a.w) would offer the funeral prayers for
him. Otherwise, he would tell his Companions to pray for their
friend. When Allah blessed Him (s.a.w) with the spread of Islam to
many countries, then He (s.a.w) said: I am more deserving over
believers than themselves. Whoever died among believers leaving a
debt, I am liable for the payment of the debt. And, whoever died
leaving a property (Mal), the property belongs to his heirs.34 In this
Hadith, the amount of the debt was unknown to the Prophet (s.a.w),
but he guaranteed it. Based on this, it is permissible for the third
party to guarantee a debt, even though the sum of the debt is unknown
to him. In spite of this, majority of the Muslim jurists argue that it is



impermissible for the third party to impose a fee on the guarantee
even when the principal debtor defaults on the debt. If this third
party charges a fee on the guarantee, it will lead to benefit derivable
from the loan, which Muslim jurists unanimously agree is impermissible
in Islamic law. However, when one contextualises this issue in the
modern financial transactions, a different conclusion might be reached.
The view of some leading modern jurists such as Wahbah al-Zuhaili,
Ahmad Ali and Nazih Hammad might be relevant when one considers
the competitive nature of financial transactions in the modern world.
Islamic law allows for some flexibility in interpreting legal texts and
the consideration of public interest and acceptable customary practices
in the market is paramount in coming up with specific rules on
emerging issues that were hitherto not contemplated.

The third party guarantee of tangible asset or corporeal asset refers
to where the third party undertakes to return the guaranteed asset,
which the guaranteed person is obliged to return to its owner. There
are two views on guarantee of the tangible asset. Firstly, according to
Shafi’i jurists, it is impermissible for a third party to guarantee a
tangible asset unless it is susceptible to damage. In this case, he is
entitled to guarantee it and refund its value to its owner in case it is
damaged. It is also not permissible for the asset owner to request the
third party to return the asset. This is because guarantee of the tangible
asset itself is impermissible.35 Secondly, in the view of the Hanafi
jurists, it is permissible for the third party to guarantee the return of
the asset to its owner, where the owner of the asset is not able to
recover it from the guaranteed person and there is a contract of
guarantee between the asset owner and the third party to return the
asset. In this case, the third party is obliged to return the asset to its
owner and thereafter, he has the right to charge a fee payable by the
guaranteed person in proportion to the services he provided under
the contract of guarantee. This fee is for the services he has rendered
on behalf of the guaranteed person who is obliged to return the asset
he has taken. In addition, third party guarantee is not a debt contract
in which it is not permissible to impose a fee.36

From the discussion of the jurists on third party guarantee of
tangible asset, it is obvious that the preferable view is that of the
Hanafi jurists. This is because it is not permissible in Islamic law to
take or use the property of another person without his consent based
on this legal text in the Qur’an: “O you who believe, eat not up your
property among yourselves in vanities. But let there be amongst you
traffic and trade by mutual good-will.”37

Third party guarantee refers here to guarantee of the payment of the
price of a sold item for the seller in a contract of sale. It may also
refer to a guarantee to the effect that the price of the sold item would
be given or returned to the buyer if the sold item is found to be
defective. Muslim jurists agree on the permissibility of guarantee of
future liability.38 For example, in deferred instalment sale, the seller
may request a guarantor for the price, which is supposed to be paid
by the buyer. Furthermore, in an immediate payment sale, the money
may be counterfeit or otherwise defective. For this reason, some sellers
may request for a guarantor to pay the price of the sold item in case
it is later discovered that the money paid is counterfeit money.
Moreover, the money may be genuine, but belongs to another person,
such as stolen money. Therefore, there is a need for a guarantor who
is going to undertake payment of the price in these cases. In addition,
the buyer may also request the guarantor to refund the money to
him if the sold item is defective and the item is to be returned to the
seller.

In addition, where another person is the rightful person to receive
the price or the sold item, as in the case of pre-emption, in which
the partner has the right over a sold item better than anyone else,
Muslim jurists agree that such a sale agreement needs to be notarized
(tawthiq) the property from hand to hand. There are three types of
notarization, namely, through a witness, pawning and guarantee.
However, a witness might not be suitable in this case because he
cannot make the payment for the seller or buyer. Based on the
consensus of Muslim jurists, pawning is also not permissible because
it will amount to keeping the pawned property until the settlement



of the right or debt, which in this circumstance is unknown.
Therefore, there is no other way except the use of third party
guarantee, which if prohibited, will prevent transaction with an
unknown person, which may affect the wisdom behind the
permissibility of trade. Muslim jurists therefore permit this kind of
guarantee in the public interest and prevention of harm to the
people.39 The AAOIFI Shariah Board resolved that third party
guarantee of future liability is permissible in Islamic law. It is also
permissible for the third party guarantor to accede to the contract of
guarantee or to rescind it, but he must inform the person in whose
favour the contract is concluded before the contract takes place.40

Therefore, it is permissible in Islamic law for a third party to
guarantee unknown liabilities. In other words, it is permissible in
Islamic law for a third party to guarantee whatever the price of the
commercial transaction may be. If it is permissible in Islamic law for
a third party to guarantee the price or any liability involved in a
contract, then third party guarantee is also permissible in the Islamic
capital market. This is because if this kind of guarantee is not allowed,
traders and non-traders will encounter some hardships along the way,
which is contrary to the ultimate objective of Islamic law. The
application of third party guarantee in the Islamic capital market is
also a guarantee of future liability for investment capital or profit in
which a third party will be a guarantor for any financial damage or
loss that may occur.

As discussed above, the general rule remains that any third party
guarantee must be done voluntarily without any consideration.
However, it is difficult to have a voluntary third party who is going
to guarantee large investments in the modern-day capital and money
markets. For this reason, it is possible for the government of a Muslim
country to act as a voluntary third party to guarantee any damage or
loss that may occur to the projects that may bring benefit to the
populace such as green or social sukuk (Islamic investment certificates
or bonds). This will encourage investors to channel their financial

resources for such purposes, as they will not be afraid of losing their
investments. Once the government has guaranteed such investments
and the parties fail to fulfil their obligations under the contract, the
government may take over the project for the benefit of the public
until the maturity date. In other words, once the government
guarantees a project as a third party and the contracting parties are
not able to fulfil their contractual obligations to continue with the
project, the government takes over the project and proceed with the
investment as a guarantor. The only thing the government can do is
to proceed with the investment of the project until the maturity
period, then refund the principal amount to the parties involved
and their earned profit. The remaining profit will be the government’s
own entitlement according to the expenses it has incurred in
managing the investment as a guarantor.41

Against the above backdrop, the government can validly
announce, as a third party, that it will voluntarily guarantee the
principal amount of the capital or a portion of the profit of the sukuk
transaction for sukuk holders of a specific project, particularly those
that relate to social and infrastructural development. The government
could provide some budgetary allocation for such purposes for the
overall public interest (maslahah). In a situation where the government
is not able to provide guarantee for the investment of such a project,
the investors can create mutual funds to guarantee their investments
according to everyone’s portion in the project. This will prevent the
situation where independent corporate entities will act as third party
guarantors and charge fees for providing such services.

It may even be suggested that even if one decides to stick to the
original view that third party guarantee should be provided voluntarily
without a fee, there may be situations where one cannot get a credible
guarantor. Therefore, the contracting parties may decide to pay a
contractual fee as agreed by the parties. In Islamic law, necessity
(darurah) is considered as one of the rules which make the unlawful
things lawful until a legitimate alternative is found. Thus, principles
of Islamic law are flexible and allows for a high-level of
contextualisation in the application of textual evidence, particularly
in commercial transactions.



Guarantee is permissible in Islamic law to prevent harm that may
happen to the traders and investors, and it general helps to promote
public interest. The concept and objective of third party guarantee
does not differ significantly from the general concept of guarantee
in Islamic law. Guarantee, according to classical and contemporary
Muslim jurists’ analyses is not limited to guarantee of debt liability,
but further extends to the guarantee of other commercial transactions
like guarantee of future liability and physical punishment. Guarantee
has its own cornerstones and conditions, which should be met in
order for a guarantee contract to be valid. The guarantor and
guaranteed are under some conditions that must be met while
concluding the contract. It is allowed for a third party to guarantee a
debt liability, tangible assets and future liability. In case there are
multiple guarantors for a debt or tangible asset the right of each
guarantor must be observed so that the contract would be concluded
in accordance with the principles of Islamic law. As a result of this
fact, it is permissible for a company, an Islamic insurance company,
or government to guarantee other companies. An investment
company also can be a guarantor for other investment companies to
serve as strong security for investors in order to encourage them and
savings holders to invest in the big companies and projects wherein
the benefit will return to the society at large.

Guarantee is originally a charitable contract, which is voluntary.
It does not generally involve the imposition of a fee for it. This is
why the majority of Muslim jurists have argued that it is not
permissible for a guarantor to take any fee from the guaranteed party
in relation to the guarantee. This is because the guarantee is classified
under Islamic law as a type of contract in which it is impermissible
to charge any fee. However, some contemporary Muslim jurists are
of the view that it is permissible to impose a fee for the guarantee
contract. This is because there are some tasks which were free of
charge previously, but now these tasks are no longer free of charge.
Since people now take a fee for such guarantee, guarantee contract
can be classified under such tasks that have changed over time as
part of the general flexibility in Islamic jurisprudence. This conclusion

has far reaching implications for the structuring of products currently
used in the Islamic capital market and Islamic money market. With
this kind of contextual analysis which has taken into consideration
the prevailing market conditions, Islamic finance products will not
only be considered as Sharî¿ah-compliant, but also conventionally
viable and competitive.
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