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Conflict of laws within the Islamic Schools of Law is one of the most complex
concerns in Islamic law. However, the conflicts between the four Imams fiqhi
masail have occurred mostly based on the genesis of Ijtihad done by them. It
is understood that the main reason of conflicts was the natural differences
between the Imams, coupled with the methodological differences which
occurred mostly based on the ecological diversity and periodic differences.
Imam Abu Hanifah for example was brought up in Kufah Iraq, at the time
when the Prophetic traditions were not easy to get. Therefore, the use of
reasoning was emphasized while solving fiqhi issues within the School. For
the rest of the Imams they were at the time when the publication in Hadith
had started and the fatawah based on personal reasoning were reduced, and
this has really contributed to the conflicts within the Islamic Schools. The
paper discusses this and concludes that the best way to resolve dispute is directly
resorting to the Qur’an and Sunnah of the Prophet (s.a.w) (Prophetic
traditions). More efforts should be given to the authenticated traditions
reported from the authentic collections of ahadith such as Bukhary, Muslim
and some others to march the evidences with the fiqh for easier understanding
which might help in reducing the dispute amongst the contemporary followers
of the four Islamic Schools of Law.

 Shari’ah, Conflict of laws, Islamic Schools of Jurisprudence.

Shari‘ah is the lone choice of Muslims for resolving any kind of
dispute be it personal, commercial, matrimonial or any other dispute.
In view of this, it is rightly said that Qadhis must adjudicate on the
basis of Islamic revealed law, i.e. the Qur’ān and Sunnah of the
Prophet (s.a.w) (Prophetic traditions). Any judgment which is against
the principle (s) of the Qur’ān and Sunnah will not be regarded as a



valid judgment. Allah (s.w.t) says: “And so judge between them by
what Allah (s.w.t) has revealed, and follow not their vain and desires”.1

Allah (s.w.t) also says: “Then We put you oh Muhammad on an
ordained way concerning the matter of religion; so follow it and do
not follow the inclinations of those who do not know.”2 Allah (s.w.t)
says: “And whoever does not judge by what Allah (s.w.t) has revealed
- then it is those who are the disbelievers.” “Wrongdoers”
“Disobedient”3.

The judgment against the principles of Islamic law is considered
as an evil, and the doer will be punished in the hereafter. The
judgment against the Islamic law can lead the Qadhi (judge) out of
the fold of Islam; it might also be a great sin, according to the intent
of the judge. Imām Al-Dhahāwi, thus, said: “If a Muslim judge
believes that the judgment with the Islamic law is not obligatory and
it is just an optional or he underestimates its importance with the
assurance that it is from the Almighty Allah (s.w.t), then he is out of
Islam. If he agrees with the binding force of the Islamic law, but
refuses implementation with his full knowledge that he deserves the
punishment, then he is an insurgent, but that does not amount to an
atheist.”4

Therefore, the Islamic law is the only law to be chosen by Muslim
disputants for resolving their disputes. Muslim parties to a dispute
are not allowed to resort to any law other than Islamic law if the
matter can be resolved by application of Islamic law. It means other
laws can be resorted to only when the matter cannot be resolved
within the Islamic law. Allah (s.w.t) says: “But no, by your lord, they
can have no faith, until they make you judge in all disputes between
them, and find in themselves no resistance against your decisions,
and accept them with full submission”5

However, within the Islamic Schools of Law, such as Hanafi,
Maliki, Shafii and Hanbali there exists some differences and
divergence of opinions among the Jurists on a number of fiqhi issues.
This is, as stated above, due to the differences in the genesis of ijtihād
(independent reasoning) and other means of developing Islamic law
– ijma (consensus), istihsan (juristic preference),  taweel
(interpretation), fatwa (juristic opinion of a Mufti), qiyas (deductive

analogy) ) and Ray (opinion) - among the Schools of Law. This paper
evaluates some conflicts within the four Islamic Schools of Law. It
also identifies the most important genesis and reasons of such
conflicts, coupled with the general picture of the Imāms biography,
geographical ascendancy and fundamental bases of their followers.
Lastly paper makes a modest suggestion to have a common legal
code governing followers of the four Imams thus to supersede their
difference on fiqhi masail (issue pertaining to human relations).

As stated earlier, there is divergence of opinions among the Islamic
Schools of Law on large number legal issues, including the commercial
aspect of the Islamic law. The four leading Schools of Law have gotten
their names from the names of their Imāms: Imām Abu Hanifah,
Imām Mālik, Imām Shāfi’i and Imām Ahmad bin Hanbal. They
delineated their jurisprudence keeping in mind suitability of their
followers, as the four Imāms emerged from different backgrounds,
cultural and social. Even though they were students and teachers to
each other, some of them travelled from one place to another in
pursuit knowledge. While one of them Imam Malik did not travel.
They had identical views in accepting the primary sources of the
Islamic law, the Qur’ān and Sunnah, but had divergence in dealing
with or even accepting the secondary sources of the Islamic law.
Furthermore, sometimes a hadith can be rejected by one of them
while it might be accepted by others; this is due to some unavoidable
circumstances that will be discussed later in this paper.

Ā

Ijtihād literally means expending maximum effort in the performance
of an act. Technically, it is the effort made by the Mujtahid – a person
bearing attributes of being a Mujtahid - in seeking the knowledge of
ahkam (rules) through one’s personal interpretation.6 In other words,
Ijtihād means the capacity to invent rulings from both the primary
or/and secondary sources. During the life of the Prophet (s.a.w), his
companions used to do Ijtihād, but their endeavours were guided by



the Prophet (s.a.w). The Prophet (s.a.w) used to correct and support
their Ijtihād. After the battle of ‘Ahzab’ the Prophet (s.a.w) said: “No
one pray Asr except in the premises of bani quraizah”. Some
companions prayed on the way, while some of them prayed after the
arrival in the premises of bani quraizah. Each of these groups exercised
Ijtihād but no one faced dejection by the Prophet (s.a.w).

The companions kept on practicing Ijtihād even after the demise
of the Prophet (s.a.w). At that time, everyone had the right to
determine his Mufti amongst the companions. Sheik Abu Zahra stated
that each and every companion had a student who was reporting
from him; the reporter from Ibn Abbas was Ikrama and Mujahid,
the reporter from Umar bin khaddab was Sa’id bin al-Musayyib, and
Nafi’i reported from Abdullah bin Umar.7 The divergence of opinion
could also be experienced within the Ijtihāds of the companions.
That is why Umar bin Abdil-aziz said: “what is fascinating with the
companion’s diversity of opinions was that, if it was only one opinion
the people will be in hardship”.8

After the companions of the Prophet (s.a.w), the practice of
Ijtihād was by looking at the Qur’ān and Sunnah and the prevalent
knowledge of the companions. In Iraq, Scholars often relied also on
the Qur’an and Sunnah and Qiyas (reasoning by analogy), but those in
Hijaz, Makkah and Madinah often relied on the Qur’an and Sunnah
together with Maslaha (public interest) and Urf (the tradition of the
people of Madinah).

After the “Al-tabi’in”, the first stage of “AImmatul Mujtahideen,”
i.e. Ijtihād practitioners came into the arena. For example, Imām
Rabi’atul Ra’ayi, Imām Mālik, Imām Abu Hanifah, Imāmul Auza’I,
Sufyan Al-thauri, Laith bin Sa’ad and others were the significant
contributors. These jurists had seen the Tabi’een and had studied from
them, and then the rest of AImmah, Imām Shāfi’i and Imām Ahmad
came afterwards. From the period of Sahabah to this stage is called
as “the period of Ijtihād practitioners”.

Following the death of the fourth Imām, Imām Ahmad bin
Hanbal, the period of Taqlid (following) started. Taqlid literally means
imitation or copying9. Some students at that time stayed away from
practicing Ijtihād and called for imitating the previous Ijtihād made

by the four Imams, while some others continued with the classical
practice, and some others practiced their Ijtihād within the premises
of their Schools alone. Meanwhile, some students of the Schools kept
on teaching and elaborating the Ijtihāds of their Imams. Some of
them got the appointment as Qadhis by the Islamic government such
as the successor of Imām Abu Hanifah, “Abu Yusuf ”. He was
appointed as the Chief Judge to the government of Hārun Al-Rashid,
the Khalifah of the Islamic empire at that time. That was the brain
behind making the Hanafi School of law more prevailing and deep-
rooted in the Islamic empire. These are the issues that bring into
being the starting point of the formation of Islamic Schools of law
after the Ijtihād of four Imams of the Schools Islamic Law.

The Hanafi School of Law was established by Imām Abu Hanifah,
Numān bin Thābit bin Zudhi bin Mah. He was a jurist and scholar
in Hadith and the proponent of the Hanafi Madhab. He was born
in Kufah (80H) (699M) at the time of Khalifah Abdul-Mālik bin
Marwan (the Khalifah Al-umawy). He spent his life at Kufah and
died in Baghdad (150H) (767M)10

Abu Hanifah was a very talented person with a creative mind
with fast memorisation and strong reasoning. Many Islamic scholars
regard him as a “Tabi’I” because he met with some companions of
the Prophet (s.a.w) such as Anas bin Mālik, Abdullah bin Abi-Aufah,
Sahal bin Sa’ad bin Sa’idy and Aba Al-Dufail Amir bin wa’ilah, and
acquired firsthand knowledge from them. Abu Hanifah obtained his
initial knowledge from his first teacher Hammad bin Sulaiman. He
stayed with him for about eighteen years. At one occasion, Hammad
said to him: “Oh Abu Hanifah you have taken away everything from
me, means the knowledge”.

Abu Hanifah had the special methodology of articulating and
writing Fiqh; he used to call his students and seek for their opinions
before deliberating and writing on any issue. After hearing from them,
he could adjudicate and write the consented idea by the majority
and gave the related evidence. Abu Hanifah banned his students from
writing any juristic opinion without such kind appropriate



authenticity. When he was a leader for the first time in the Halaqah11

of Sheikh Hammad, who laid down a condition that ten of the
students must stay in the Halaqah for a year before changing to
another Halaqah. Because of that, the Halaqah became famous in
Kufah and got remarkable achievement in producing a good number
of scholars. Among the Halaqah, the notable members were the
Jurists, Huffāz,12Ahlul-hadith13 and many others. The Halaqah used
to have a special methodology of examining the juristic opinion and
arguments, exchanging views and giving the reasoning to practical
issues and social problems.

Imām Abu Hanifah had written some findings, but the majority
of them were missing and could not be found. The Islamic historians
pointed out that the students of Abu Hanifah had written some
historical statements and Juristic opinions dictated by the Imām
himself, amongst them Kitāb Al-Athār, by Abu Yusuf and Kitāb Al-
Athār by Muhammad bin Al-Hasan are quite known.

The number of students of Imām Abu Hanifah, who wrote on
the Madhab, reached forty in a short time. His world renouned
students were: Abu Yusuf Yaqub bin Ibrahim Al-Ansary, who was
born in Kufah 112H and died there at 183H; Muhammad bin Hasan
bin Farqad Al-Shaibany, who was born at Wasid in 132H and grew
up at Kufah and died in Kufah 189H; and Zufar bin Al-Huzail bin
Qaiys, who was born at Basra 110H and died at the same place in
158H Zufar died earlier than the other students of Imām Abu
Hanifah.

These three students did not limit scope of their studies only to
the Fatawa of Imām Abu Hanifah, they went further and further,
they even disagreed with the Imām’s opinions in some cases where
they had strong reason to differ. The Fundamental bases of Hanafi
School of law are: The Holy Qur’ān, Sunnah, and Ijma, Ijtihad‘, al-
istihsan and al-hiyal.

The Hanafi School of Law dominated Bagdad, Egypt, Sham,14

Tunisia, Algeria, Yemen, India, Faris, China, Bukhara15 Samarqand,
Afghanistan, Qauqaz, Northern and Southern Turkistan. The some

jurists emphasize that this Madhab entered into these countries due
to some specific reasons. When the Khalifah Hārun Al-Rashid entered
the office as a Khalifah, he appointed Imām Abu Yusuf as a Chief
Judge. The Khalifah used to seek for the consent of Imām Yusuf in
appointing Judges to other parts of the Islamic territory, including
Iraq, Egypt, Sham and Africa. The chief judge used to give priority
to those who had insight in fiqh of the Hanafi School of Law.

The Hanafi School continued to exist in these places due to the
fact that leaders of Abbasy Empire maintained to give priority to
Hanafi judges. It has been reported that when the Khalifah al-Abbasy
Al-Qadir Billah appointed Iyyas Al-Abbas Ahmad bin Muhammad
al-Barizy from Shāfi’i School, as a judge in Baghdad, some people
repudiated it to the extent that trouble and disturbance mounted,
which forced the Khalifah to withdraw the offer in 393H16

In Africa,17 people were not aware of the Hanafi School, they usually
relied on the Sunnah and the companions opinions until when
Abdullah bin Farruh Abu Muhammad Al-Farisy went to Africa with
the Hanafi teachings; it was fist rooted in the regime of Asadullah
bin Furat bin Sinan when he was appointed as a Judge; it continued
until the arrival of Al-Mu’iz bin Badis who introduced the Madhab
of Imām Mālik18 that continued to be existing in Africa until today.

The Hanafi School was also there in Morocco, when Wahab Ibn
Wahab went back to Morocco after studying from Imām Mālik for
a long-time. Asad bin Abdillah refused to study under Wahab Ibn
Wahab and went to Madinah to learn from Imām Mālik. After staying
with Imām Mālik for some time, Imām Mālik asked him to go back
to Ibn Wahab in Morocco. Asad did not agree and asked how to
learn from the opponent of Imām Mālik, he then went to Kufah
and met Muhammad bin Hasan, the student of Imām Abu Hanifah.
When he was equipped with the knowledge of Hanafi School he
went back and initiated the Hanafi School in Morocco.19

In Spain, the Hanafi School did not exist because when the
Khalifah came across some students from Māliki and Hanafi Schools
in dispute with each other he asked them from where was Imām



Abu Hanifah? They said that he was from Kufah. He further asked
from where was Imām Mālik? They said he was from Madinah. Then
he said: We are satisfied with the Ulama (jurists of Madina), and
asked all the students of Hanafi School to leave for Spain.20

The Hanafi School in Egypt had moved with the random motion
before it was rooted in Egypt. The first occasion to introducing the
Hanafi School in Egypt was when the Ismail bin Yasa’a Al-kufy was
appointed by Khalifah Almahdi as a Judge in Egypt, in 146H. He
was the first Hanafi Judge in Egypt, but his regime was not huge due
to the inflexibility of the Hanafi Madhab amongst the Egyptians.
He left after the accusation of adjudicating with the unfamiliar
knowledge. Then the School turned back to Egypt during the Abbasit
Empire but the appointment of Judges was not only for the Hanafis
at that time, it was shared among the followers of Hanafi, Māliki
and Shāfi’i Schools, until Al-Fadimiyyun took over the government
in Egypt, and introduced the Shi’ah Madhab of Ismailiyyah, and gave
them the judicial power; but this Madhab was not in capacity to
penetrate into the Ibadah aspect of Sunni Schools in Egypt.
Furthermore, there was a time when Abu Ali Ahmad bin Al-Afdhal
came into power, he gave chance for the two judges from Shi’ah site
and two others from Sunnah site, one from Māliki School and the
other from Shāfi’i; he refused to give it to Hanafi because it was the
governing School in the rival territory of the Abbasy empire at that
time.

The Al-Ayyubi regime came into power after the abolishment of
Shi’ah rule in Egypt. It was the government was Shāfi’i fiqh. It is
remarkable to point out here that the Schools for the jurists under
Shāfi’i School was built for the first time. The first School to arrange
the teachings of four Sunni Schools of law was the Salahiyyah School
founded by Al-Salih Najmuddeen bin Ayyub in Al-Qāhira in 641H.
The establishment of such a School continued in Turkey, when the
Uthman Empire exrcised the power between 1877-1926. The Hanafi
School was back, and the fiqh of the School became the core law of
the government, and then priority was given to the Hanafi Scholars

especially with respect to appointment of judges. It was for this reason
that the Mejellah Al-ahkam Al-Adliyyah was written at that time and
was considered as the to the commercial laws under the Hanafi
School.

Ā

The Māliki School of Law was founded by Imām Mālik bin Anas
bin Mālik bin Amir Al-Asbuhy Almadany, the then Imām of the
Abode of Emigration. He was from the Arabic tribe. Imama Mālik
was born in Madinah (93H) and (712M).21 He spent most of his life
in Madinah without travelling except to Makkah for Hajj.

Mālik obtained his knowledge from Madinah where a significant
part of the revelation had taken place and where a large number of
the Prophet’s companions chose to spend the rest of their lives.
Madinah was also the place where most of the eminent scholars used
to visit from different part of the Islamic world. It was probably be
the reason as to why Imām Mālik did not travel to any place for
seeking knowledge. Imām Mālik got the knowledge of Qira’at from
Nafi, and Hadith from Ibn Shihab Al-Zuhri but his Sheik in Fiqh
was Rabi’ah bin Abdirrahman, “Rabiatu al-Ra’ayi”. At the age of 22,
Imām Mālik started teaching and giving ftwa. He once said: “I have
started giving fatwa after the recommendations of seventy scholars
that I am competent to do so”. 22 Mālik was regarded as Imām for
“Hijaz”, notably Makkah and Madinah and the vicinity of these.

Scholars recorded his Amana and piousness. Imām Shāfi’i, thus,
said: “Mālik is a substantiation of Allah (s.w.t) in this world”
Abdurrahman bin Mahdi said about him: “I did not see anyone who
is brilliant and God-fearing like Imām Mālik.” Some scholars of that
time asserted that no one would give Fatwa in the presence of Imām
Mālik. It is because of his imminence that a large number of students
and Scholars gathered from different parts of the world to gain
knowledge from Imām Mālik.

Imām Mālik wrote his book Al-Muwaddah, which took him
forty years to complete. The book contains ten thousand ahadith; he
continued to deduct the number of ahadith by examining their
authenticity. Muwaddah was reported from Mālik by several students



and printed based on the two different reports one by Muhammad
bin Hasan Al-Shaibany and the other by a Spanish Yahya bin Yahya
Al-Laith. On the contribution of Imām Mālik Muwaddah was written
by Sihnun Al-tanukhy, which contains most of the opinions of Imām
Mālik. It is the most important finding that saved the Madhab of
Imām Mālik. In his intellectual life, Mālik collided with aggressive
event, after setting out Fatwa that contradicted the inclination of the
government officials at that time. For that reason, he was beaten by
Ja’afar bin Suleiman, the Governor of Medina at that time.

Mālik was the real proprietor of his Madhab, because most of
the Ijtihād was done by his own personal endeavours, with the
exception of a small number which was done by some of his students.
Mālik had a lot of students such as Aliyu bin Al-Qasim, Sihnun and
Asad bin Furat who carried forward the tenets of the School. The
voice of Māliki Madhab was fruther carried forward by his disciples
around the world. Yemen, North and South Turkistan, Africa and
Sham, Egypt, morocco and Spain. Imām Mālik died in Medina
(179H) (790M) and was buried in Baqi.

ā

Imām Mālik built his Madhab based on the Qur’ān and Suinnah,
consensus, reasoning by analogy and the Amal Ahlul Madina
(tradition of Madina residents.) Then Maslaha Mursala (public
interest), the costums, Al-istis’hab (presumption of continuity) and
blocking the means. The Mālik approach to these bases was to prefer
the one that contain Maslaha than others and also when the Hadith
is reported by one person Mālik gives priority to the Amal Ahlul
Madina (tradition of Madina residents) then the Hadith.

ā

Due to large number of students of Imām Mālik from almost each
and every part of the Islamic world at that time, the Māliki Madhab
started from Mālik’s home town Madinah, then Makkah and all over
Hijaz, and then reached Basra, Egypt and its surroundings including
some other African countries. The Māliki School was found in Spain,
Morocco and among the Muslims of Sudan. Māliki School was also

discovered in Baghdad but failed after the fourth century, and also
failed in Basra after the 5th century. The Madhab was the majority in
Khurasan, Abhar, Naisabur, Faris, Yemen and Sham.

In 796H, the Māliki School was about to fail in the place where
it was rooted “Madina” in this year Ibn Farhun Al-Māliki was
appointed as a Judge in Madina, and resulted in returning back of
the Māliki School in Madina. In Egypt, the Māliki School persists
as we discussed where it was the second School after the Hanafi
School. In Morocco and Spain the Māliki School was the accepted
School at that area, in 5th century the Royal family of “bany tashfeen”
ruled Morocco and Spain. Their Khalifah Aliyu bin Yusuf bin
Tashfeen was very concerned in dealing with the Islamic Jurists
and Scholars. He was rolling out decisions by their advices.
Furthermore, he did not agree with any Scholar except the scholars
of Māliki School. Therefore, the books of Māliki School were also
taken into consideration, where the government neglected other
books.

In the beginning of sixth century, the Royal family of Al-
Muwahhidun seized the government from him, but their Khalifah
Abdulmumin bin Ali continued to entertain jurists, although studies
showed that his real intention was to eliminate the Māliki School of
law. When his grandson Yaqub bin Abdilmumin took over the
government, he neglected Māliki School and followed the School of
Zahiriyyah.23

The followers of Zahiriyyah became visible to exercise their
Madhab in his time; they were having large number of followers in
Morocco and Spain at the time. But at the end of his regime, he
appointed some scholars from Shāfi’i School as Judges. Ahmad Temur
observed that: At the time of Khalifah Yaqub the knowledge of Fiqh
reduced. Yaqub brought out all Fiqh books and put them on fire
after taken away the Qur’ānic verses and Hadith.24 Those books
included Al-Mudawwanah, Annawadir, Muktasar, Al-tahzib and
similar Fiqh books.

In modern time, the Māliki Madhab has gone into deeper
Muslim municipals; it is now being practiced in Egypt, Morocco,
Algeria, Tunisia, Libya, Spain, and some parts of Iraq, Kuwait, Qatar,



Bahrain, Dubai and mostly in Sudan and some West African countries
such as Nigeria, Gambia, Senegal and so on.

Ā

The Shāfi’i School of law was founded by Imām Muhammad bin
Idris bin Al-Abbas bin Uthman bin Shāfi’i, from Quraish, the tribe
of the Prophet (s.a.w). He was born in Gaza Palestine, (203H)
(767M), the year of the death of Imām Abu Hanifah. His father
went to Gaza from Makkah and died in Gaza at the time when Imām
Shāfi’i was still in his mother’s womb. Two years after giving birth,
she took him back to Makkah. He memorized the Qur’ān in Makkah
when he was only seven years old, and also memorized the Muwaddah
of Imām Mālik when he was ten year old, and had intellectual
interaction with the children of Huzail.25

Imām Shāfi’i obtained the knowledge of Fiqh directly from
Imām Mālik, and the Chief Imāms of the Al-haram Mosque in
“Makkah” Muslim bin Khalid Al-Zanji and Sufyan bin Uyaina Al-
Hilali. He then travelled to Yemen where he was employed as a
Judge. He from there travelled to Iraq in 184H and exchanged
knowledge with Iraqi Ulama there, and discussed with Muhammad
bin Hassan, the student of Imām Abu Hanifah and took the Fiqh
of Imām Abu Hanifah from him. Imām Shāfi’i continued his
journey to Egypt. He exchanged his views with the then Egyptian
clerics. Finally, he returned to Baghdad in 195H in the period of
Khalifah Amin.

Shāfi’i became the Imām that owned a personal Madhab under
his personal basis, and continued his teachings in Baghdad for years,
then returned again to Hijaz after publishing his book “Al-Hujjah”
which was reported by four of his Iraqi students: Ahmad bin Hanbal,
Abuthaur, Al-Za’afarani and Al-Karabisy. He went back for a third
time to Iraq in 198H and stayed for few months, and took his last
journey to Egypt in 199H or 200H.

When Imām Shāfi’i interacted with Egyptian scholars, he
discovered that Egyptians had different culture and customs which
were totally varied from culture and customs of the people in Hijaz.
The Imām set out to review the Fiqh that he dictated to Al-buwaidi,

Al-Muzani and Al-Rabi al-Muradi in Iraq. Imām Shāfi’i lived in Egypt
until his death (204H) (820M).26

ā

Imām Shāfi’i arranged the basis of his Madhab as follows: the Qur’ān,
the Sunnah, ijma, reasoning, urf and Istishab. He wrote his Madhab
by himself, his book Al-hujjah was written by him but it was missing,
although in his review Madhab Imām Shāfi’i discuses some issues
written in Al-hujjah and rewrote them in Al-Umm, which was
reported by al-Rabi al-Muradi,. Some Scholars of Shāfi’i School
stressed that the new Madhab of Imām Shāfi’i is the authenticated
one, the old one will be regarded as null.

It is also vital to point out that Imām Shāfi’i was the first scholar
to write specifically on the Islamic Jurisprudence. The book Al-
Risalah” was the proof; he wrote it in Makkah and sent to
Abdurrahman bin Mahdi, the Governor of Iraq at that time. When
he migrated to Egypt, Imām Shāfi’i once again dictated the book to
Al-Rabi Ibn Suleiman Al-Mawardi. This is called “Al-Risalah Al-
Jadidah” the new Risalah, and it is the Risalah that we come across
nowadays.

ā

The scholars argued that the Shāfi’i School of law firstly appeared in
Egypt then in Iraq and majority in Baghdad and most of Khurasan,
Sham, Yemen, Faris and Hijaz. It also appeared in some part of India
and Africa and Spain. After 300H, the majority was Hanafi and
Māliki in Egypt, but when Imām Shāfi’i migrated to them he spread
the Madhab. When Salahudden Al-ayyuby took over the government
in Egypt, the Shāfi’i School of law revived. In Sham, people were
following the Madhab of Imām Al-Auza’i until when Abu Zur’a
Muhammad bin Uthman Al-Dimashqi Al-Shāfi’ i got the
appointment of Justice in Sham; he spread the Madhab of Shāfi’i
there. He used to give presents of hundreds of Dinars to those who
memorized Muktasar Al-Muzani, a book based on the Shāfi’i School.

In modern time, the Shāfi’i School of law dominates various
parts of the Muslim world such as Egypt, Palestine, Kurdistan in



Iraq and within the Sunni of Iran, some parts of India, Yemen,
Indonesia, Malaysia, Sri Lanka, and within the Muslims of
Philippians, Thailand, Brunei and others.

The Hanbali School was established by Imām Abu-Abdillah Ahmad
bin Muhammad bin Hanbal bin Hilal bin Asad Al-Shaibani, legal
expert and Muhaddith the proponent of the fourth Islamic School
of law. He was born in Baghdad (164H) (780M) and spent his life
there. His father died when he was young. His mother sent him to
Islamic School where he memorized the Holy Qur’ān and learned
Arabic language. When he attained the age of fifteen, he started
studying and memorizing Hadith.

At the age of twenty, he travelled for acquiring knowledge to
Kufah, Makkah, Medina, Sham and Yemen. He then went back to
Baghdad and studied from Imām Shāfi’i between 195H-197H. Imām
Ahmad was a popular student of Imām Shāfi’i in Baghdad. He also
obtained knowledge from other scholars in Baghdad such as Ibrahim
bin Sa’id, Sufyan bin Uyainah, Yahya bin Sa’id, Yazid bin Harun,
Abu-dawud Al-Dayalisi, waki’i bin al-jarrah and Abdurrahman bin
Mahdy. Imām Ahmad became a Mujtahid and the owner of his
Madhab. He was called Imām Al-Muhaddisin of his time. His book
Al-Musnad is the proof of this fact. Allah (s.w.t) had given him strong
capacity of memorization. Imām Shāfi’i said: “I am out of Baghdad
I did not leave knowledge, good behaviour, piety, religiosity and good
memorization like Ahmad bin Hanbal.”27

Imām Ahmad was tolerant, patient and strong in his decisions.
During the period of Khalifah Ma’amun 212H, Imām Ahmad was
forced to accept the idea of Khalqul Qur’ān” that the Qur’ān was
created. But Imām Ahmad knew that the Qur’ān was a book of the
Almighty Allah (s.w.t), thus, cannot be amended. Because of this,
Imām Ahmad refused to accept it and strongly stood on his beliefe.
He was jailed, beaten and prevented from teachings and Fatwa; he
was tortured by Is’haq bin Ibrahim Al-khuza’i, Ma’amun’s assistant.
After Ma’amun, his brother Al-Mutasam took over as a Khalifah; he
continues insulting Imām Ahmad for about twenty eight months.

When he realized the strong mind of Imām Ahmad, he released
him and allowed him to continue his teachings as usual. After the
demise of Mu’tasam in 227H, Al-Wathiq Billah, took the power, who
also banned Imām Ahmad from teaching and interacting for five
years. Al-Wathiq Billah followed his successors and died in 232H.
Then Allah (s.w.t) brought Al-Mutawakkil Billah, who abolished the
ordeal casued by the idea of Khalqul Qur’ān 232H and left people to
exercise their right in faith. Moreover, he honoured Imām Ahmad
and helped him until his death in Baghdad (241H) (855M).

After the death of Imām Ahmad, his students collected his
deliberations and Fatawa and wrote them in form of books named
Al-Mugni and Sharh Al-kabir. Imām Ahmad did not write or dictated
his Madhab by himself because he don’t want his students to spend
more time on Fiqh than Hadith, which is totally different from the
view of Imām Abu Hanifah, who dictated his Madhab, and Imām
Mālik, who wrote his Madhab by himself or Imām Shāfi’i who also
wrote. Those students who wrote on the Madhab after Imām Ahmad
are: Muhammad bin Ismail Al-bukhary, the owner of Sahih; Muslim
bin Hajjaj Al-Naisabury the owner of Sahih; Abu Dawud the owner
of Sunan; and Imām Ahmad’s children Salih and Abdullah who wrote
his Fiqh and fatawa. Abubakar Ahmad bin Muhammad Hani Al-
Baghdadi, who was known as Athram, he was the popular writer of
Fiqh of Imām Ahmad in Al-Sunan fi al-fiqh.

The fundamental bases of Hanbali School of law are: The Holy
Qur’ān, Hadith, and Fatawa of the companions that did not
contradict with the injunctions of Allah (s.w.t). Imām Ahmad agrees
with ijma only if it is realistic. But he said consensus was practically
impossible.

The Hanbali School stated in Baghdad, and then spread to other
places, but not as much as the previous Schools. Ibn Farhun of eighth
century stated that the Madhab of Imām Ahmad bin Hanbal stated
from Baghdad and some part of Sham. Some scholars demonstrated
that the followers of Imām Ahmad were small in number, because
his Madhab was a little bit far from Ijtihād, and it had numerous



different reports on a single matter. In modern time, the Hanbali
School of law can be seen in Saudi Arabia, some parts of Palestine,
Afghanistan, Amman, Qatar, Bahrain, Kuwait as a result of Saudi
incomers.

Allah (s.w.t) has created humankind differently; they are biologically,
mentally and physically different from each other. Because of these
natural differences, the divergences of opinions occurred in practicing
Ijtihād by the four Imāms of the Muslims Schools of law.
Furthermore, there are certain criteria which help the escalation of
diversities opinions between them. I would like to discuss two criteria
that I thing vital. These criteria are: Accepting Prophetic traditions
and accepting the secondary sources.

Accepting the Prophetic tradition is one of the most problematic
matters, in the period of Imām Abu Hanifah; the published Prophetic
traditions was in short supply, because most of the traditions ware
not written, they could be found in the minds of people. Moreover,
the companions of the Prophet (s.a.w) were scattered in the world.
Where ever they went they brought the teaching of their Imam.
Travelling was also not trouble-free at that time, someone can traveling
for thousands kilometres to collect a even one Prophetic tradition.

The task of collecting ahadith at that time was somewhat difficult
as no report could be considered as bona fide. For a hadith to be
authentic the reporter must be well-known and strong in
memorization; otherwise, he might report something contrary to the
general principles of the Holy Qur’ān.

Imām Abu Hanifah was one the observers of such rules, that is
why he was very particular about collecting Prophetic traditions. On
the other hand, the situation was different in the period of Imām
Mālik, Imām Shāfi’i and Imām Ahmad where their Ijtihād occurred
in the period of publications in Hadith and Fiqh. In their period the
Prophetic traditions have increased by having a lot of Prophetic
traditions in different ways, either through the available findings or
by travelling to the popular scholars in different part of Muslim world.

And also the principles of collecting Hadith was not that sturdy as
in the period of Imām Abu Hanifah, this gave chances to exercise
Ijtihād based on the available authenticated traditions, where by
Imām Abu Hanifah exercised the same Ijtihād by relying on reasoning
by analogy as a result of scarcity of authentic ahadith under his rules
where a large number of Prophetic ahadith ware rejected for non
conformity with the rules. And that leads to a divergence of opinion
amongst the Schools.

However, this was not the only conflict between Imām Abu
Hanifah and others; we can also realize such kind of conflicts between
Imām Mālik and Imām Shāfi’i. Imām Shāfi’i changed a lot of his
Madhab after leaving Madina for Iraq and also after leaving Iraq for
Egypt. The Imām got some Prophetic traditions in these places which
were not available in other places, together with different customs,
which forced him to change his Madhab as a whole.

When we accept the secondary sources, the most important
secondary sources of Islamic law provided by four Islamic Schools
of law, i.e. the Ijma (Consensus) Qiyas (reasoning by analogy) Maslaha
(public interest) Companion’s opinion, Istishab (presumption of
continuity) Istihsān (Juristic preference) the tradition of Madinah
residents, the earlier scriptures, blocking the means and Hiyal.

There are disagreements among the four Imams as to which of
the secondary sources are to be accepted or recognized.

Three Imāms consented to Ijma (Consensus of opinion) and it
legitimacy as a source, except Imām Ahmad bin Hanbal who although
agreed but, subject to its actuality. According to Imām Ahmad, to
have the consensus of all Muslim scholars on a single matter and at
the same era seems not realistic. But it was argued that the consensus
can happen by having the majority opinion not necessarily to have
the consent of all scholars, because some scholars might not be known
at all.

Qiyas (Analogy) was accepted by the majority of Muslims Jurists
as a valid source of law, but the Zahiris, Mutazilah and Ja’afarits
rejected it as a source and a form of legal reasoning. They argued
that analogy means “placing yourself forward” before Allah (s.w.t)
and his messenger when the Qur’ān and Sunnah have not settled a



case. But it was refuted by the verse “Consider, then oh ye with eyes
(to see)”.28 These verses actually ask those with eyes (intellect) to
consider things compare them and ponder over them. The word
“itibar” implies moving from one thing or place to another. In the
present context, it means moving one’s Laws between things in an
effort to compare them. As Qiyas is a method of legal reasoning that
requires comparison between two things and moving to law (Hukm)
from one to the other, it falls within the implication of this verse.29

All the four Imāms of the Schools accept Qiyas as a source of law.
Istihsān (Juristic preference) literally means to consider something

good, technically means following the requirements of a stronger
general principle that requires something different from strict
analogy.30 This was also a disputed source, some jurists especially
Imām Shāfi’i objected to the use of Istihsā. He said that Istihsān was
the following one’s personal whim and led to unjustified legislation.
The dispute, however, appears to be around the literal meaning of
Istihsān rather than its technical meaning, because some examples of
using Istihsān held by Imām Shāfi’i as well.

Maslahah Mursala, (Extended Analogy) literally means the
acquisition of Manfa’ah (benefit) Maslahah in technical sense
means “The preservation of the purposes of Islamic law in the
settlement of legal issue”31 Imām al-qarafy confirmed that all the
Imāms of four Islamic Schools of law used the source Maslahah
Mursala.32 Although it was used more often by Imām Mālik than
other Imāms.

Istis’hāb al-asl (presumption of continuity) technically means the
presumption of continuance of an earlier rule or it continued
absence.33 The majority of Hanafi Scholars did not accept it as a
source. On the other hand, the Shāfi’i School considers Istis’hāb as a
source of law.

Companion’s opinion, after the death of the Prophet (s.a.w), the
companions developed the law by their Ijtihād issued rulings, settled
cases and became a source of guidance for later generations.

The jurists of the Hanafi School maintain that if there is a clash
between the opinion of a companion and analogy, the analogy will
not be used and the opinion of companion is to be followed. It is

also appropriate to say that the other Schools have identical view in
accepting the companion’s opinion, but they have different opinion
in using it, for instance in Shāfi’i School, the companion’s opinion
can be used only if there is no chance for analogy, while in the Hanbali
School it can be used when it is not contradicted by the opinion of
another companion.34

The earlier scripture, this means the body of rules ordained by
Allah (s.w.t) for the nations before the Muslim Ummah through
revelations. In another words, it is the law introduced by Allah (s.w.t)
to the people in the past, through His Prophets such as Ibrahim
(a.s), Musa (a.s), Isa (a.s) and others. It was aimed to provide a better
relationship between human beings and the creator on the issues
involving lawful and unlawful.35 Imām Abu Hanifah and some other
Jurists accepted earlier scriptures as sources, they had belief in them
because of the reason that Allah (s.w.t) had revealed about them in
the Qur’ān.36 For example, Allah (s.w.t) blames those who did not
learn lessons from those who did wrong in the past and punishments
inflicted on them by Allah (s.w.t). While Imām Shāfi’i reject it by
arguing that Allah (s.w.t) the Almighty says: “To each of you We
prescribed a law and a method”37

Al-Hiyal, this source was found only in the Hanafi School of
law; it was totally rejected by other Schools of law.

The amal ahlul Madina (tradition of Madina residents) it was
only found in the Māliki School, which was partially rejected by
others.

In Sadd al-dharia’h (blocking the means) the word dhari’ah is
the plural of dhari’ah, means to an end, the term Sadd al-dharia’h,
however, means “blocking lawful means to an unlawful end” the
principle of Sadd al-dharia’h is attributed to Imām Mālik. Some
modern writers insist that its use can be seen in the rulings of most
of the Schools; however, the classical jurists did not acknowledge it
or even discuss about it.38

The first major tool to resolving the diversities noted above is resorting
to the Holy Qur’ān and Sunnah. In his last address to the



companions, the Prophet (s.a.w) delineated it as: “I leave something
that if you follow you will not after me be misdirected: the book of
Allah (s.w.t) and my traditions”.39 Therefore, the blind following
of the Schools of law discussed above should be rejected. Several
books have being written on “Fiqh al-Muqaran” a comparative
doctrine such as: Bidayatul mujtahid wa nihatul muqtasid, and Alfiqh
alal mazahibil arba’ah. These books discuss the disputed and
harmonized cases from the four Schools and their evidences. So as
to come across to a unified decision that can be accepted by the
majority of the Ummah. This is including the commercial part of
Fiqh. Similar efforts in the contemporary have also been made by
ulama around the world. Notable among them is the work of Shaikh
al-Hind Moulana Shah Wali Ullah Dehlwi. He wrote a book
entitled Ekhtelafi Masael me Etidal ki Rah (The way of moderation
in disputed issues) and clearly demonstrated that there can be one
code of fiqh covering all the aspects of human behaviours and
human relations and which can be acceptable to followers of the
four Imams.

The Fiqh books were written based on the injunctions from the
Qur’ān and Sunnah and other sources, but they suffered from
difference of opinions on many issues. This is because the idea of
uniformity was rejected over the idea of multiplicity. This was the
approach of our classical Jurists which was clearly demonstrated
through their writings. They did so because they wanted to fulfil the
aspirations of their people to the maximum possible extent. But the
situations are changed now. In the contemporary world we need to
have one common code of fiqh to be applied in the whole world.
This will be possible only when the followers of the four Imams
leave the rigidity and common at one platform. Nelson Mandela,
President of South Africa, called ulama from around the world and
asked them to make a common code of Islamic law to be followed
by individuals, government officials and the courts. It has actually
rooted out all kinds of differences and confusions in the country.
Similar efforts should be made at the world level. In a globalized
world, it is a must.
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