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Morality is very important, as it plays a role in regulating all the spontaneous
and default acts and behaviours of humans. Morality involves the internal
nature of human psyche and discloses the nature of the physical behaviours
manifested. Every good and bad deed of an individual depends on the
character that is in him, either good or bad. Good moral character has a
high place of favour in Islam. This is because the clean morality and noble
and admirable character is the interpretation of strong faith in Allah SWT.
Islam strongly emphasizes on religious moral education because it guarantees
excellent human personal development in this world and the hereafter. A
character that is morally sound and pure will go on to create a society that is
peaceful and free of social ills. In line with the formation of a morally sound
conscience that is emphasized in Islam, proper moral education is emphasized
in the national education system. The question is then: why is it various
serious social ills such as adultery, indecent behaviour, incest, children born
out of wedlock and baby dumping still so prevalent in society. This paper is
not intended to discuss the effectiveness of the education system, but rather
focusses on explaining how the religious teaching approach or dakwahcan be
applied in the implementation of the laws against those who engage in moral
offenses. This approach which is seen as beyond the legal implementation
alone is aimed to tackle the worryingly widespread moral deterioration and
corruption in society. To achieve the said objective this paper focuses on offenses
related to immorality that are given allocation under the Selangor Syariah
Criminal Enactment 1995. The methodology of data collection by way of
documentation and interview were used as the methodology to achieve the
objectives of this paper.
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This study was developed to see how the implementation of the law
and beyond the law alone such as the religious teaching blends together
in the law enforcement serves as a medium that teaches and shapes the
conscience and personality of an individual in society. The study
focusses on morally skewed issues such as social problems related to
morality and a sound conscience such as indecent behaviour in public,
incest, adultery, unlawful and unnatural sexual intercourse, prostitution
and the birth of illegitimate children which is still worryingly prevalent
despite the fact that in Malaysia major emphasis has been given to
moral education. To address this problem, the authors opined that an
effective religious teaching approach incorporates in the law regulations
and enforcements will be able to educate the public towards the
formation of personal morals and values. This is because even in Islam
it has been propagated and proven that a missionary and religious
teaching approach is very beneficial. The success of this missionary
approach has been proven by the Prophet Muhammad PBUH on
various occasions and dimensions. Looking at the effectiveness of this
missionary approach this paper puts forth the method of which this
approach can also be applied in the enforcement of the Syariah Criminal
Enactment 1995 specifically in the area of social ills.

This study is a qualitative study conducted by collecting data and
information through documentation. Reference on academic
literature such as journals, papers, books, newspaper reports and
documents from specific related departments had been done to beget
the data and information required. Interviews were carried out to
confirm the secondary information that had been obtained. All
references cited are authoritative in nature though there are many
references which are of a secondary source. The garnered materials
were analysed in a historical, inductive and deductive manner.

The Selangor Syariah Offences Enactment 1995 contains a number
of offenses relating to indecent conduct such adultery, preparation



to engage in illegal sexual intercourse, sexual intercourse outside of
marriage, incest, pimping and so on. Offenses related to conduct
and conscience is also often referred to as moral offenses. According
to NasimahHussin et al. (2007), in her commentary on offenses
relating to conduct and morality in the Syariah criminal offense law
in Malaysia, morality is a fundamental component of Islam. It is not
surprising why Islamic law is concerned with moral issues and pushes
to ensure that every Muslim behaves as advocated by the Quran and
the Hadith. For example, in a Hadith, the Prophet Muhammad
PBUH said, “I have been sent to perfect good character.”

Morality is understood as attitude, behaviour or character that
determines a person’s personality or behaviour. Miskawaih defines
morality as a matter or psychiatric condition that encourages a person
to commit an act easily without thinking or proper planning. It is
divided into two types: Firstly, it is natural such as being grouchy
over little things or fear when facing a trivial event, like noise or
stories heard. The second type is the one described as a psychological
situation that is shaped through customs and self-discipline. It comes
out in thoughts and deliberation but with consistent practice, it will
gradually become a habit and later, one’s morality. Miskawaih is an
Islamic scholar who has written extensively in the fields of history,
philosophy and ethics. Referring to the definition of morality and
the nature of its classification as explained by Miskawaih, it is
understood that morality is a personal trait or behaviour that can be
formed.1

Imam al-Ghazali defines morality as a stable disposition of the
human soul and from it; all actions are presented without the
involvement of thought and deliberation. If the disposition brings
about a noble deed, which is a noble act according to reason and the
Sharia, the disposition is then called as ‘good manners’. Otherwise,
if it is the realization of a bad act, then it is called ‘bad manners’.
According to the definition given by Imam al-Ghazali, it shows that
in essence, he agrees with the definition given by Miskawaih but has
made a few modifications. Miskawaih opines that morality can be
controlled and shaped. He argues that if a person’s character cannot
be formed and improved, then the sharia, prophetic, training,



education, discipline, counsel, school, university, law, government
and so on will become unnecessary and meaningless.2

This article assesses how the missionary and religious teaching
approach can be applied in the enforcement of legal provisions related
to moral offences. Today’s society is faced with various problems such
as indecent behaviour, incest, adultery, illegitimate births and
dumping of babies. An analysis of the Syariah law provisions have
found that such practices are a criminal offense that can be dealt
with Syariah law if convicted. So if a person committing any of these
acts is legally constituted as a criminal offender under the provision
of the Syariah criminal offense enactment of which the execution
procedure or enforcement procedure is governed by the Syariah
Criminal Procedure Code.

The purpose of Syariah criminal enforcement has been referred to
implementing regulations provided under any Islamic law that is in
force as there are provisions under the states’ Syariah Criminal
Offences Enactment.3 This description provides an understanding
that the enforcement and implementation of the law refers to the
same process. Enforcement procedures that are subject to certain
procedure has to portray the perception that the law is strictly applied
without having space to wiggle on discretionary rulings. However,
study done on the approach of the law implementation has changed
the early perception of strictness inherent to the law enforcement
approach. The emphasis on the principles of fairness and accuracy
of judgment in the process of law enforcement in reality shows that
the process of law enforcement has never set aside the approach to
the age old teaching or call to do good acts and avoid the bad.

The study revealed that the authorities face many demands and
challenges of its own. For offenses related to morality, for example,
there are certain steps to be taken to deal with the suspect at the
scene that is sometimes viewed as inappropriate and therefore
disconcerts the people involved. There are a few people who accuse
the authorities of meddling in their personal affairs and freedom when



capturing and investigate those suspected of moral offense. So, with
the many challenges faced in carrying out this task, the parties
involved need to understand the purpose and objectives of this task,
of which the primary objective is to trust God to move people towards
good acts and forbid evil.  This article describes how the
implementation or enforcement of laws relating to moral offenses
should be viewed as a lesson to be learnt in the approach to prevent
immorality.4

The purpose of enforcement as an action taken by the religious officer
(PPA) whose jurisdiction is over any person who commits an offense
provisioned under the Syariah criminal law in force in any given
state. The enforcement process begins after the receiving of any
information or complaint in relation to an offense that had occurred.
It includes investigation before making an arrest, investigation carried
out during the arresting process and inquiry after an arrest until the
case is extended to the Prosecution division.5

The concept of carrying out an investigation soon after receiving
a complaint about a crime is also consistent with the word of Allah
SWT, which means6"O ye who believe! If a wicked come to you with a
message of tidings, to determine the truth for fear you would act against
bad a people in ignorance, then you must regret the things you did.” In
this verse, Allah SWT has commanded his believers to examine and
investigate the truth about any news brought on an offender before
taking action due to the concern that if not properly investigated or
if the news brought proves to be untrue, then there may be hurried
actions that were taken which can be labelled as blatant injustice and
tyranny towards any given party involved. Investigation and research
attests to the fact that Islam emphasizes on justice and detests
oppression or injustice, even against a person accused of an offense.

The law enforcement process is not done arbitrarily because it is
subject to specific rules and procedures. This is important to prevent
the abuse of power by certain parties or irregularities in carrying out
tasks which may be prejudicial to any party. The procedures used by
the Syariah court in the country today are based on the Syariah



Criminal Procedure Code, an adaptation of the Criminal Procedure
Code that is used by the Malaysian Public Court.7

In an effort to increase the level of professionalism in terms of
enforcement and in a Syariah criminal prosecution, a Standard
Operating Procedure (SOP) has been established to ensure the
implementation of the enforcement process is done correctly and
does not go against the law. Melaka and Selangor were among the
first states to have a policy or standing instructions on enforcement
management. In Selangor, the JAIS Director Standing Order 2002
(Amendment 2004) which is specifically on handling information
and methods of dealing with complaints from the public has been
established, in which it was found that 67 provisions of the Standing
Orders which were found fair has been religiously followed by all
PPAs in the carrying out of their duties.

Touching on issues related to indecent or lewd behaviour, what
exactly is entailed by this term? Some people do not understand
the meaning of these offences and what is entails whole others do
not view it as a serious matter. This may be due to the fact that the
term used and provided for in the enactment of the offence itself is
too general. Standing Order of Practice No. 8 2005 defines indecent
or lewd behaviour as any act committed by any person in any public
place, which includes petting, cuddling, obscene gestures or speech
or dressing up suggestively, or other acts that are contrary to Islamic
law. This interpretation clearly shows that indecent or lewd
behaviour is a serious offense which should not be taken lightly by
any party.8

The first action that needs to be taken to prevent indecent and
lewd behaviour is to provide advice and to circulate awareness through
information. If the authorities find that there are any pair of men
and women who are not married to each other are walking while
holding hands, sitting close together and in close gentle contact, lays
a hand on the other’s shoulder, sitting closely, holding hands, feeding
each other or walking hands over shoulders, they cannot be brought
to court under charges of indecent and lewd behaviour, but should
be admonished by providing advice and telling them to leave the
public place area.



If it is found that any man or woman who are not married to
each other are involved in an act of embracing their partner, either
while facing the front or back or leg locked with their partners, leaning
their head on the shoulder or chest and touching their partner’s hair,
they will be ordered to attend courses conducted by the Selangor
Islamic Department or JAIS. This directive also sets out that
enforcement officers who takes the attendance and handles those
involved in said acts that were issued a letter of direction to attend
an advisory course be well treated in a well-mannered way. This
directive shows the importance of manners and courtesy in the
building of a person’s character and the mirroring of which even
when dealing with offenders involved in minor morality offences.
This approach is a good method of teaching and should be
implemented with sincerity because it appears to soften and soothe
the soul of the person who has deviated from the path of Islam.

For any non-married couple involved with more serious acts,
such as sitting on the partner’s lap or between his legs, fondling and
groping, kissing, making out, hugging face to face or putting hands
beneath their partner’s clothes, they can be prosecuted in court. They
will be brought to court according to the procedures established by
the law.

The authors found that the approach used by the authorities
while carrying out enforcement very interesting. The enforcement
process is carried out according to the ‘amarmakrufnahimungkar’ (do
what is right, shun what is wrong) principle. The missionary teaching
approach used to prevent wrong doing has been applied by JAIS
enforcement officers. So, the intention that should be observed on
every enforcer should be to carry out the order entrusted to them by
God to lead the people to do good acts and turn away from the bad.
The success of a task and the responsibility it entails must not be
judged by quantity, but by examining its quality. The authors believe
that if any enforcement officer realizes their real responsibility in
carrying out this purpose, giving out advice and counsel to individuals
involved in moral offenses can be done with the utmost prudence
and with high efficacy. Tactful advice can strike a more effective
impact on those who commit offenses compared to those who degrade



and insult through their comments and actions. That just might invite
retaliation and have no positive impact at all.9 According to
Shahzehan,10 if the investigation failed to collect solid evidence to
proceed to prosecution, the person suspected of the offense will be
ordered to attend advisory and religious courses based on the
amarmakruhnahimungkar concept which is run by the JAIS. The
course aims to provide guidance, awareness and stimulate repentance
in them not to squander their potential by doing evil deeds that could
invite the wrath of God. The role of JAIS in the organizing of such
courses clearly shows that they do not only undertake the task of law
enforcement, but also that of a religious preacher. This missionary
teaching approach should also be welcomed and seen as a noble effort
that could change public perception that religious law enforcement
is mindlessly rigid. During the entire investigation, the PPA should
keep his/her mouth from uttering words that are not pleasant to
hear either in the form of sarcasm or jokes. This advice is consistent
with the amarmakruhnahimungkar concept which is the backbone
of the operations in the administration of Islam and Islamic law.

After an inquiry by the religious officers has been completed and
managed to accumulate enough solid evidence to link the accused
with the charges, the case should be forwarded to the Syariah state
prosecutor. The Chief Prosecutor will then examine the papers from
all angles before deciding whether charges and prosecution will be
carried out or not. If the Prosecutor is still not satisfied with the
evidence, he could direct the religious officers to continue their
investigation to gather more evidence or other evidence in order to
strengthen the existing evidence pool. But if the Syariah Chief
Prosecutor is satisfied with the investigation as well as the strength
of the evidence collected in the investigation, the Chief Prosecutor
will initiate the task of prosecuting the accused.11 Based on this
description, caution and diligence in ensuring the strength of the
evidence in the investigation proves that by the laws of Islam, justice
not only must be assessed at the level of judgment, but at all levels so
as to ensure that justice is achieved and can be accessed and assessed



from the early stages where the rights of the person suspected to be
an offender is ensured even when in the investigation stage. The
beauty of Islamic law at this stage can soften the hearts of those who
have done wrong to repent and turn a new leaf. This is because Islam
still maintains the manner and principles of justice even in the course
of proving charges against the guilty.

Syariah principles related to prosecution procedures is viewed
to be in line with verse 581 of Surah An-Nisa’ which states that
Allah SWT commands us to entrusted those who are worthy and
when you create laws among men, you must judge with just. While
in verse 42 of Surah Al-Maidah, Allah SWT stated as such that if
we are to judge the doings of another (the actions), we have to
judge it (the matter) according to its nature and with just as Allah
SWT prefers those who are fair and just. These two verses state
clearly that justice must be practiced in the execution of a
punishment. It is to be understood that the entire prosecuting
procedure of the accused is to achieve justice for his/her prosecution
and defence.

Malacca and Selangor are the two pioneer states that enforce
standing orders before adjustments are been made. However, in the
context of prosecution, it is found that Sabah was the first state to
implement the Directives of the Chief Syariah Prosecutor since the
year 2000.12 Instructions are provided in a booklet published by the
Prosecution Department of Islamic Affairs in Sabah. Now, the
Enforcement Coordination Division under JAKIM has issued out
their very own directives of the Syariah Prosecutor and it has been
accepted and used in many states such as Sarawak. Sarawak renamed
the guideline as Orders of State Chief Prosecutor and published it in
2008. Other states too are educated on the matter and have accepted
the use of the guideline which includes work flowcharts and detailed
descriptions for the use of the Chief Syariah Prosecutor and Syariah
Prosecutors alike. It includes rules of preparing a register book after
the receipt of the Investigation Papers or IP by the Enforcement
Department. It is then, followed by the IP method of reviewing,
drafting the criminal charges and other procedures related to the
prosecution proceedings and court trial.



In the context of the prosecution principles, the Directives of
the Chief Syariah Prosecutor states that the prosecutor must take
into account these factors when making the decision to prosecute
and the factors are as follow:
1. Prima facie- referring to the adequacy of the statements as

described below:
a) The statement was filtered

b) The statement has been appraised

c) The statement is sufficient to convict the case

d) The witnesses are competent and credible to be brought to
court.

2. The public interest, which includes:
a) The seriousness of the case

b) There are lightness and weighting factors

c) Young, ingenuity, not mentally handicapped, physically fit
to the accused or the witness.

d) Background and history of the accused

e) Level of involvement of the accused

f) The implications of the offense against religion, public order
public morals and the image of the religious authority.

3. Admissibility of confession and other evidences:
a) There is evidence on the accused

b) There are documents to support and

c) There are no elements of coercion.

Based on the principles mentioned above, public interest is seen
as a major factor for a case to be prosecuted. Therefore, it can be said
that not all cases end in prosecution. The basic principle that must
be held by a prosecutor is that a suspect must be prosecuted when
there is enough evidence.

In Malaysia, the Syariah court in each state has the power to enforce
Syariah Criminal law through the Second List II of the Ninth Column



in the Federal Constitution. The jurisdiction of Syariah courts in
sentencing a criminal offense is subject to the Syariah Courts
(Criminal Jurisdiction) Act 1965 (revised 1988) which allocates
punitive imprisonment not exceeding three years or a fine not
exceeding RM 5,000 or whipping not exceeding six strokes or a
combination of both or all three as a sentence. The question that
arises then is whether the penalties imposed are adequate and effective
to serve as a lesson to the offenders as well as prevent people from
getting involved in committing criminal offenses punishable by
Syariah law. The Honourable Datuk Haji Aidi bin Haji Mokhtar
and Tuan Abdul Walid bin Hj. Abu Hassan opined that the increase
in severity of punishment is essential. It is also hoped at the same
time that the quality of judgments will change for the better in future
accordingly.13 However, based on the authors’ interview with the Shah
AlamSyariah High Court judge and the Head of Enforcement
Administration in the Selangor Islamic Religious Department, the
authors concluded that the effectiveness of a sentence must be assessed
on its quality and not on quantity. This means that it should be
evaluated on the degree or extent of which the punishment can serve
as a lesson to the offender himself and to what extent it is able to
prevent crime.14

According to the Syariah Criminal Procedure Enactment (State
of Selangor), when the accused is brought to court, the charges will
be read and explained to the accused in a language which he/she can
understand. Then, the court is required to record the confession of
the accused to either plead guilty or requests for a trial. If the accused
decided to plead guilty, the court must ensure that the accused
understands the implications of his/her confessions. The Prosecution,
thereafter, shall present the case facts on the accusations charged
against the accused. If the accused admits the truth of the presented
facts, items of evidence such as police reports, written reports to law
enforcement officials, medical reports, chemical statements and other
relevant reports will be produced as evidence in court. Once the court
is satisfied with the evidence and see it as sufficient, the court shall
convict the accused for the offense committed. At this stage, the
accused is given an opportunity to make a plea for mitigation of



sentence. In the meantime, the Prosecution is given the opportunity
to make submissions in response to the appeal made by the accused
for mitigation by presenting strong reasons. After considering all
arguments put forward by both parties, the court will pass a sentence
on the accused.

In cases involving pledge of innocence, usually, the accused
will apply for trial. The Syariah Prosecutor will submit evidence to
prove his claim. At this stage, the evidence provided by the witnesses
of the prosecution is crucial in determining the existence of a prima
facie or stated otherwise. The Court will determine whether there
is a prima facie case or not after hearing the arguments from both
the accused and the prosecution. If there is no prima facie evidence,
the accused will be released but if there is a prima facie evidence,
the accused will be summoned to self-defend. At this point, the
accused has the option of choosing to give a statement under oath
whereby he will be questioned by the prosecutors and re-examined
by counsel, or to give unsworn evidence of which he cannot be re-
cross-examined and question by counsel or be in silence without
giving evidence of which the court will only record evidence from
the witnesses. The court will make the decision to determine
whether the accused is guilty or not after hearing submissions
from both parties. The punishment will then, be meted out
according to the scope of the punishment prescribed if the accused
is found guilty and convicted but will be released if found to be
innocent.

Ahmad Azam also argued in this case, a judge of the Syariah
court should be objective and open-minded when assessing the
arguments and evidence presented.15 He should not favour either
the accused or prosecution in order to achieve justice. Instead, he
has to concentrate on the arguments put forward by both parties so
as to help him make a fair judgment. Justice is the true goal to be
achieved in the implementation of the Syariah criminal prosecution
procedures.

In view of Abd.al-QadirAudah’s opinion, he emphasizes that the
principles of sentencing must be able to ensure the effectiveness of
the penalties sentenced:16



1. The penalty shall be a preventive measure, becomes a painful
experience for criminals and serve as a warning to others by
instilling fear in committing crimes.

2. Limitation of liability is based on the needs of the
community.

3. If the needs of the community towards the implications of
an act of crime reach the extent to eliminate the crime or
isolation, then the punishment should be either death or
life imprisonment.

4. Any penalty imposed by the legislation is for the benefit of
individuals and society.

5. Implementation of a sentence is not for taking revenge

These principles need to be examined in order to see whether the
existing penalties fulfil these principles or not. Penalties that do not
comply with these principles may lead to a meaningless conviction.
Finally, a criminal offense will not be successfully addressed.

The provisions of the jurisdiction conferred to Syariah courts to
punish Muslims who commit a criminal offense today is a three-
year imprisonment or a RM 5,000 or whipping that does not
exceeding six strokes or any combination of these penalties, which
appears that this provision covers only a small scope. In reality, Syariah
Court judges are more likely to impose fines rather that imprisonment
or flogging. In an interview with The Honourable Mr.HjSalehan,
Chief Justice of the Shah Alam High Court on the 6th of August
2015, he opined that a judge must consider and take into account
all aspects before passing a sentence for an offense in order to achieve
the objectives of the penalties carried out and not further harm the
offender. For example, when imposing imprisonment to a Syariah
criminal, the implications of placing the offender with other offenders
who commit serious civil crimes must be evaluated first. This is
because there is a probability that the Syariah offender may be
influenced to commit more serious crimes in the future. This is seen
as a solid preventive measure to avoid further problems. However, it
cannot be a reason to avoid imprisonment penalties that may give a
greater impact to judgement.



There is an increase of the number of cases involving adultery
and indecent behaviour.17 This shows that the existing punishments
are unable to serve as a reminder and warning to the society from
committing or involving in these despicable acts. This has caused
the objective to rehabilitate and prevent crimes are difficult to achieve.
A sentence that can prevent criminal behaviour must be implemented
so that it will not be just a lesson to the offender but also prevent
others from doing so. Should fines and imprisonment are seen as less
appropriate remedy is implemented, then the court should consider
the implementation of alternative sentences such as community service.
In Malaysia, community service is considered as an alternative sentence
by the legislature of civil courts to juveniles.18 However, in the
Syariahsystem, the relevant provisions regarding community service
sentencing is still at the proposal stage and has yet to be implemented
as an additional punishment in Malaysian Syariah courts for a number
of factors, including failure in achieving the fundamental goals of
punishment and loopholes in the existing provisions.

For offenses relating to ethics, the Selangor Syariah Criminal
Enactment 1995 through section 54 provides that Syariah courts
have the jurisdiction to order women offenders who committed moral
and ethical misconduct to undergo a period of rehabilitation in
recognized shelters for a period not more than six months. These
provisions should be exploited to the fullest by the court in sentencing
penalties because most shelters have their own separate modules that
can empower personal and spiritual formation. Space and
opportunities presented by court order that requires the offender to
be sent to a recognized shelter is seen as a beginning to a solid
foundation for dakwah through the implementation of the law.

In law enforcement, there are still chances for religious teaching
through the missionary approach or dakwah by practicing tolerance
towards those who act indecently in publicly using a gentler approach
via counselling or asked to leave directly from the area. For those
who commit related offenses, these chances and opportunity must
be used to seek repentance.



The Syariah Criminal Enactment has special provisions for
offenses relating to moral and ethical misconduct. Procedures for
implementation of the law against such offenses are subject to the
Syariah Criminal Procedure Enactment. An investigation will be
initiated when there is a complaint of misconduct against an
individual. For cases that proceed with an investigation, the concept
of investigation is found to be based on the principle of
‘amarmakrufnahimungkar’ which basically means ‘doing good and
shunning evil’. This is in line with verse 104 in Surah Al-Imran,
which says: “Let there be among you who seek goodness, promotes good
deeds and warred against evil. These are the people who are successful.”
Complaints made to the authorities about an occurrence of a crime
underlies the beginning of an inquiry and can be considered as a
way to prevent evil and misconduct as said by the Prophet
Muhammad, “He who amongst you sees something that he should prevent
can do it with his hand, if unable, use his tongue and if unable use his
heart and that is the sign of the weakest of faith.”

Although the implementation of the law is seen as a coherent
approach, the provisions of the law that allows judges to order
offenders to be sent to rehabilitation centres accredited indicate that
the purpose of punishment is not an act of retaliation or penalty, but
it is for the purpose of wanting the offender to repent. Therefore,
the missionary approach or dakwahincorporated in the modules used
at the shelters is believed to be able to educate and help in self-
discovery of the offender to become better. The moral correction of
the offender could be properly enhanced via the religious teaching
approach which is blend together with its legal implementation. It
can be concluded that religious teaching can still be implemented in
parallel with the implementation of the law and the integration of
these two approaches are able to give a bigger impact. Hence, the
religious teaching approach does really matter in legal implementation
on offences of an immoral nature.
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