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Evidence may be obtained illegally, for example by a crime, tort or a breach
of contract or in breach of statutory or other provisions governing the powers
and duties of the police or others involved in investigating crime. Evidence
may also be obtained improperly or unfairly for example by trickery, deception,
bribes, threats or inducements. At one extreme, the view could be taken that
evidence, which is relevant and otherwise admissible, should not be excluded
because the means by which it was obtained: whether illegal, improper or
unfair, to exclude it, would in some cases, result in injustice including the
acquittal of the guilty. On this view, all evidence, which is necessary to enable
justice to be done would be admitted, and those responsible for the illegality
or impropriety could be prosecuted, sued or disciplined. The view at the other
extreme would be that illegally or improperly obtained evidence should always
be excluded; to admit it, might encourage the obtaining of evidence by such
means. On this view, all such evidence would be excluded, even if this would
sometimes result in injustice including the guilty going free, in order that
those responsible for the illegality or impropriety are in future compelled to
respect and are deterred from invading the civil liberties of the citizens. The
modern law of evidence in Australia, Canada, Great Britain, Ireland,
Malaysia, Scotland and Singapore represents a compromise between these
two extremes. So, although generally it reflects in relation to admissibility as
a matter of law, it also empowers the trial judge to exclude as a matter of
discretion. As to the discretion to exclude the Australian, Canadian, Irish,
Scottish and latterly, the English courts have adopted a wider aspect of the



discretion, while Malaysia has taken the narrower aspect, the Singaporean
courts have further restricted the exclusionary discretion.

 Law of evidence, illegally procured evidence, illegally obtained
evidence, exclusion of evidence, discretion to exclude evidence, Shariah principles.

The question whether relevant and real evidence ought to be rejected
because it was obtained illegally, that is to say, by a crime, a tort or
a breach of official police regulations, involves a difficult choice
between two competing policies. Proponents of the admissibility
of such evidence argue that since its reliability is normally not
affected by the manner in which it was obtained, it ought not to be
rejected, since the consequences would often be that a guilty person
would be acquitted. On the other hand, opponents of the
admissibility of such evidence argue that to admit such evidence
involves the tacit encouragement of improper police practices and
that such practices constitute at least as great an evil as the occasional
acquittal of a guilty accused. Justice Holmes lucidly expressed the
conflict between these two policies in Olmstead v United States,1

therefore we must consider the two objects of desire both of which
we cannot have and make up our minds on which to choose. It is
desirable that criminals should be detected and to that end all
available evidence should be used. It is also desirable that the
government should not itself foster and pay for other crimes, when
they are the means by which the evidence to be obtained. If it pays
its officers for having obtained evidence by crime, I do not see why
it may not as well pay them for getting it in the same way and I can
attach no importance to protestations of disapproval if it knowingly
accepts and pays and announces in future it will pay for the fruits.
We have to choose, ... I think it is less evil that some criminals
should escape than that the government should play an ignoble
part’.

The judgment articulated by Holmes J has not found favour in
Malaysia, Singapore, India, England, Australia and Canada. In these
six jurisdictions, the courts have long rejected the concept that
evidence ought to be held inadmissible merely on the manner in

which it was obtained. As early as 1861 in R v Leatham,2 referring to
a letter, which had been found only because of inadmissible
confessions made by the accused. Crompton J, picturesquely said
that: ‘If you steal it, even it would be admissible’.

In fact in Jones v Owens,3 where a constable in the course of an
unlawful search of the accused, found a quantity of young salmon,
the subject of a charge, Mellor J said that if such evidence could not
be used against him, it would be ‘A dangerous obstacle to the
administration of justice .’. In Malaysia, in the seminal 1937 case of
Saminathan v Public Prosecutor,4 a police inspector, who was not a
senior police officer as defined in s 2 of the Betting Enactment entered
and searched the appellant’s room and arrested the appellant on a
charge of keeping a common gaming betting house. The appellant
was convicted of the charge by the magistrate. On appeal, it was
argued that as the appellant had been illegally arrested, the conviction
could not stand and that the documents (which had been found as a
result of illegal search and which constituted vital evidence against
the appellant) were not admissible in evidence because the police
did not obtain possession of them legally. Aitken J firmly articulated
(at p 40) that: ‘There is an overwhelming mass of authority for the
proposition that the legality or illegality of a man’s arrest does not concern
the court which is trying him. The court is only concerned with the
charge brought against him, he has the remedy for the illegal arrest
elsewhere, the manner in which the police obtained the possession of
these documents does not concern the magistrate who is trying the accused;
he is only concerned with their relevancy’.

Thomson J in Wong Liang Nguk v Public Prosecutor 5 and Buhagiar
J. in PP v Tan Keng Siew6.also following Saminathan expressed a
similar view. More recently, the rule was restated (as was done in
Saminathan) in the leading case Kuruma v R,7 in which the accused
was charged with unlawful possession of ammunition during the
period of emergency in Kenya. The ammunition was found during
an unlawful search and it was argued on appeal to the Privy Council
that the evidence of the finding was inadmissible because of the
manner in which it had been obtained. Lord Goddard in rejecting
the argument decisively said in these famous words:



‘The test to be applied in considering whether the evidence is admissible is
whether it is relevant to the matters in issue. If it is, it is admissible and
the court is not concerned with how the evidence is obtained’.

The rule has been reaffirmed on many occasions since then. In Jeffery
v Black,8 the court had no doubt that the decision in Kuruma was
correct. Hence it has been held in England that there is objection in
law to the admissibility of evidence obtained by the police by means
of a subterfuge, for example by deliberately leaving attractive goods
in a position in which they were vulnerable to theft, operating a
sham business ... purporting to ‘fence’ stolen goods or obtaining
information by ‘bugging’ a call in which suspects were being held.
In R v Khan,9 the House of Lords held that the trial judge had not
been required to exclude a tape recording, which suggested that the
appellant had been involved in importing drugs which had been
obtained by ‘bugging’ a house visited by the appellant. The House
held that the evidence was admissible even though it had been
arguably obtained by conduct which constitutes a civil trespass, a
breach of Article 8 of the European Convention of Human Rights,
and the violation of the provisions of the Interception of
Communications Act 1985.

The leading cases from Singapore beginning with Cheng Swee
Teng v Public Prosecutor, 10 Ajmer Singh v Public Prosecutor 11 together
with the more recent cases such as Law Society of Singapore v Tan
Guat Neo Phyllis, Wong Keng Leong Rayne v Law Society Singapore12

following the principle propounded in Kuruma and confirmed by
the English House of Lords in R v Sang have consistently upheld the
Kuruma principle. Leading cases in Scotland, Ireland, Australia, and
Canada too support the well-entrenched common principle that
improperly obtained evidence by a crime, tort, breach of contract or
confidence, invasion of privacy, trick or agent provocateur, if relevant,
is admissible, though such illegally procured evidence may be subject
to the judge’s exclusionary discretion

In Scotland, HM Advocate v Hepper,13 and HM Advocate v
M’Kay,14 are among the leading cases where the High Court of
Justiciary admitted relevant evidence even though illegally obtained.
In People v O’Brien15 where premises to be searched were inadvertently

misdescribed in the warrant and the search led to the discovery of
stolen articles, which were the subject matter of charge, but it was
technically a trespass in consequence of misaddressing the evidence
was held by the Eire Supreme Court to have been rightly admitted.

In Australia, subject to the court exclusionary discretion, leading
cases like R v Ireland,16 Merchant v R 17 and Bunning v Cross,18

impliedly confirmed the common principle that as long as the
evidence is relevant, how it was procured, did not make such evidence
inadmissible, though subject to the court’s exclusionary discretion.
At least three leading cases from Canada, R v Wray,19 R v Therens 20

and Collins v R,21 where relevant evidence tendered was illegally
obtained, the Supreme Court of Canada impliedly affirmed the
principle that relevant evidence even if obtained illegally is admissible
subject to its broad discretion to exclude if the illegality involves the
violation of the Canadian Constitution Act 1982, s 24(2).

Academic commentators22 have a number of principles to justify why
it may be appropriate for improperly obtained prosecution evidence
to be excluded. The following are some of these important principles:

(a) The reliability principle; a piece of improperly obtained
evidence may be excluded because of its questionable reliability.

(b) The remedial principle; this second principle advocates
exclusion as a remedy given to the defendant for the
infringement of his rights by the police; ie the accused person
should be protected from the consequences of the infringement
by being placed in the position he would have been in had
the infringement not occurred, and which can be achieved by
excluding evidence obtained as a result of the infringement.

(c) Thirdly, the disciplinary principle views exclusion as a means
of deterring the police from future improprieties by depriving
of the fruits of their transgression in question.

(d) Fourthly, the integrity principle sees exclusion as a means of
repudiating the impropriety and thus preserving the purity
of the court and the criminal justice process generally.



The court whose duty is to apply and uphold the law, must
dissociate itself from the illegality or impropriety, rather than
effectively to become complicit in the executive’s attempts to profit
from it. A subsidiary concern of this principle may be the desire to
be seen by the public to be upholding values.

So the question of what principles should guide the trial judge
in the exercise of the discretion to exclude illegally obtained evidence
is a subject of considerable difference of opinion. On one hand, it is
argued that the trial judge’s discretion is generally limited to ensuring
that the accused is protected from the admission of evidence, which
might endanger the fairness of the trial. This means protected from
the evidence which is unreliable or prejudicial, that is, evidence which
may be misused by a jury or which may give rise to a bias against the
accused. This may be called the narrow view of the scope of judicial
discretion.23

On the other hand, it is argued that the discretion of the trial
judge extends to rejecting evidence in order to discourage unlawful
conduct on the part of the police. This may be called the wide view
of the scope of judicial discretion.

The conflict between the wide and narrow views as to the scope
of the judicial discretion is vividly seen in the Canadian Supreme
Court’s case of R v Wray. The accused was charged with murder. The
trial judge held that the statement signed by the accused was
inadmissible as being not voluntary. In the statement, the accused
said that he threw the murder weapon, a rifle into a swamp. Later,
the police were directed by the accused to the locality where, as a
result of what he told them, they found the rifle the following day.
The trial judge refused to allow the Crown to adduce evidence as to
the part taken by the accused in the finding of the murder weapon,
and directed a verdict of not guilty. The Ontario Court of Appeal
affirmed the acquittal on the ground that the trial judge in a criminal
case has a discretion to reject evidence, even if legally admissible and
of substantial weight if the judge considers that its admission would
be unjust or unfair to the accused or calculated to bring the
administration of justice into dispute. On appeal by the Crown, the
majority of the Supreme Court of Canada (six to three) held that the

judge should have received evidence of the finding of the rifle, and
of so much of the statement made by the accused as related to the
location of the rifle. Martland J, with whom the five other judges
agreed stated at: ‘The allowance of admissible relevant to an issue
before the court and of substantial probative value may operate
unfortunately for the accused, but not unfairly. It is only the allowance
of evidence gravely prejudicial to the accused, the admissibility of
which is tenuous, and whose probative force in relation to the main
issue before the court is trifling, which can be said to operate unfairly.

Cartwright CJC. dissenting with whom two other judges argued
stated that: ‘the confession of the accused was improperly obtained
and was rightly excluded as being involuntary. In spite of this,
evidence of the fact that the accused told the police where the murder
weapon could be found was legally admissible under the rule in R v
Lawrence,24 but because of the manner in which it was induced to
indicate the location of the weapon was as objectionable as that in
which he was induced to make the confession, it was open to the
trial judge to hold the admission of evidence of that fact would be so
unjust and unfair to the accused and so calculated to bring the
administration of justice into disrepute as to warrant his rejecting
the evidence in the exercise of his discretion and finally there being
evidence on which it was open to the judge to exercise in the way he
did, the propriety of that exercise is not open to review on an appeal
by the Crown’.

This wide view on the judicial discretion held by the minority
has been incorporated in s 24 of the Canadian Charter of Rights
and Freedoms 1982. In Australia, the wide view of the discretion to
exclude has then been clearly established by the Australian High Court
in the seminal cases of R v Ireland, Bunning v Cross,25 and Foster v
The Queen 26. Enunciating the wider view of the judicial discretion
to exclude illegally obtained relevant evidence, in R v Ireland, Banack
CJ said at 355 that: ‘whenever such unlawfulness or unfairness appears,
the judge has a discretion to reject the evidence. He must consider the
exercise of it, the competing public requirements must be considered and
weighed against each other. On the one hand there is the public need to
bring to conviction those who commit criminal offences. On the other



hand is the public interest in the protection of the individual from
unlawful and unfair treatment. Convictions obtained by the aid of
unlawful or unfair acts may be ‘obtained at too high a price. Hence the
judicial discretion’.

In Bunning v Cross, the High Court clearly confirmed that: ‘this
statement represents the law in Australia; it was concurred by all
members of the court in R v Ireland and has since been applied in a
number of Australian cases. The Scots and Eire courts also following
wider view of the exercise of the judicial discretion to exclude relevant
unlawfully obtained evidence have laid down and isolated detailed
range of factors that must be considered in exercising the judicial
discretion to exclude or not to exclude.’ In fact the factors isolated
and which must be considered in exercising the discretion whether
to exclude or not to exclude relevant evidence obtained illegally, in
the Irish case of People v O’ Brien32largely influenced the Australian
High Court in R v Ireland as pointed out in Bunning v Cross. Cases
from Scotland such Lawrie v Muir,27 M’Govern v HM Advocate,28

HM Advocate v Turnbull 29 and some of the leading cases adopted
the wider version of the judicial discretion, by laying down the
detailed factors to be considered when considering the exercise of
the discretion to exclude or not.

In England, the courts adopted a narrower view of the discretion.
In Kuruma v The Queen,30 Lord Goddard CJ speaking for their
Lordships in the Judicial Committee of the Privy Council appears
to acknowledge as the only basis for exclusion of evidence illegally
obtained that familiar discretion, applicable in all criminal trials, to
disallow evidence if the strict rules of admissibility would operate
unfairly against an accused. In R v Sang,31 the accused was convicted
of conspiring to counterfeit American banknotes. While the accused
was in prison, he met another prisoner called Scippo who, unknown
to the accused was a police informer and an agent provocateur.
Scrippo told the accused that he knew of a safe buyer for forged
banknotes and would arrange for this buyer to contact the accused.
The buyer who was in fact a police officer, telephoned the accused
and arranged to meet him with the forged banknotes. The accused
was arrested at the meeting. The accused argued that the judge had

discretion to exclude the prosecution evidence if satisfied that the
offence was instigated by an agent provocateur.

The House of Lords dismissed the appeal. The defence of
entrapment was not known to English Law, and the judge did not
possess discretion to exclude admissible evidence because the crime
had been instigated by an agent provocateur. The judge in a criminal
trial did possess a discretion to exclude evidence if its prejudicial
effect outweighed its probative value, or if it took the form of evidence
tantamount to a confession that was obtained from the accused after
the commission of the offence by means that would justify the
exclusion of a confession .It was not, however, part of the judge’s
role to discipline the police or prosecution concerning the way in
which the evidence was obtained; the concern of the judge was not
with how the evidence was obtained, but with how the prosecution
used it at the trial.

Most recently in Grant v The Queen,32 the Privy Council indicated
that it may be possible to interpret Sang, less narrowly, but that, in
any event, in the Privy Council’s opinion, the Criminal Courts possess
an overriding discretion to exclude evidence which would put the
accused at an unfair advantage or would unfairly deprive the accused
of the ability to defend himself.

In England, in addition to the common law discretion (statute
in the form of s 78 of the Police and Criminal Evidence Act (‘PACE’)),
the judge has now been given a wider discretion to exclude evidence;
thus s 78(1) of the PACE provides that: ‘In any proceedings the court
may refuse to allow evidence on which the prosecutor proposes to
rely to be given, if it appears to the court that, having regard to all
the circumstances in which the evidence was obtained, the evidence
would have such an adverse effect on the fairness of the proceedings
that the court ought not to admit it.’

In Malaysia, the seminal case of Saminathan v Public Prosecutor
had clearly ruled that even if the evidence is illegally obtained, as
long as it is relevant, it will be admissible. The case had been
consistently followed in Wong Liang Nguk v Public Prosecutor, Public
Prosecutor v Tan Keng Siew, Public Prosecutor v Gan Ah Bee 33 and in
In Re Kah Wai Video Ipoh Sdn Bhd .34



The latter three cases also accepted the law laid down in Kuruma
v R that: ‘The test to be applied in considering whether evidence is
admissible is whether it is relevant to the matter in issue. If it is, it is
admissible and the court is not concerned with how the evidence
was obtained. Nevertheless, the Malaysian courts have recognized
the narrow aspect of the judicial discretion to exclude illegally
obtained evidence if the strict rules of admissibility would operate
unfairly against the accused.’

In Cheng Swee Tiang v Public Prosecutor,35 the majority of the
three bench Court of Appeal recognised the discretion, however, the
minority judge Ambrose J firmly held that courts in Singapore had
no such discretion. The reasons he gave were that the Singapore
Evidence Act (like the Malaysian Evidence Act 1950) based on the
Indian Evidence Act 1872, does not have an express provision
providing for the discretion to exclude relevant illegally obtained
evidence.

It was worth noting in India under the Indian Evidence Act
1872 which has been adopted both by the Singaporean Evidence
Act and the Malaysian Evidence Act, respectively (with necessary
modifications to suit local conditions the Indian Supeme Court in
Puspadevi M Jatia v ML Wadhawan36 endorsed the established
principle that relevant evidence can be admitted irrespective of the
method by which it was obtained. The court approved the
observation by Sir Lawrence Jenkins in Barindra Kumar Ghose v
Emperor to the effect that the evidence, which would otherwise be
relevant, does not become irrelevant because it was discovered in
the course of a search or seizure in the violation of the statutory
enactments. The Supreme Court also cited the observation of
Lord Goddard LJ in Kuruma v R,37 saying also that the principle
applies both in civi l and criminal cases. The court may
exclude such evidence in the exercise of its judicial discretion where
its prejudicial effect would be out of proportion to its probative
value.38

The current position in Singapore was clearly stated by the
Singaporean Court of Appeal in Law Society of Singapore v Tan Guat
Neo Phyllis39

(a) the court has no discretion to exclude illegally obtained
evidence (including entrapment evidence) by reasons of the
provisions of the Singaporean Evidence Act; and

(b) the court has, in an appropriate case, the power within its
own judicial sphere to declare a prosecution unconstitutional
for breach of constitutional power (which in the case of
prosecutorial power, would have to be very exceptional given
that it is a constitutional power) or for infringement of
constitutional rights and protections.

It is clear therefore in Singapore that the discretion to exclude
illegally obtained relevant evidence is very narrow; exercisable only
when the illegality committed in obtaining relevant evidence is
egregious.

The issue of illegally obtained evidence in Islam is rarely discussed
in relation with the right of individual to personal liberty, security
and privacy. In Islam such rights are not absolute and subject to some
exceptions favoring the state in exercising his power as to protect the
interest of the public at large. In Islam, the ultimate aim in the
application of law, besides to establish justice, is to fulfill, to achieve
and uphold the principles of Maqasid al-Syari’ah (Objectives of
Islamic Law), that is the five vitalities protected by the Syariah, (ie.
Religion, Life, Intellectual, Dignity and Property) rather than to
uphold supremacy of man-made law. 40

In Islam in discussing on the admissibility of the illegally obtained
evidence, it is essential to understand the underlying principles of
Maqasid Al-Syariah. The underlying principles are to seek the balance
of the right of the state to enforce its criminal law by apprehending
criminals and to collect and tender evidence to secure conviction,
and the rights of the individual.41



The procedural law can perform that function only in a manner
consistent with the interest of the individuals in maintaining his basic
rights and enabling him to defend his innocence and present his
defense. The proper balance between these interests achieves a secure
and stable society with a minimum infringement on personal liberties
and rights.42

It should be noted that Islamic Criminal Procedure requires that
in seeking evidence to support a charge, no threats or attacks against
innocent and peaceful individual in violation of their liberties and
right to privacy are permitted.43

Therefore, the general rule in Islam is that evidence obtained in
violation of such rights is inadmissible based on various authorities,
which we will discuss separately under each and every right of the
individuals protected by Islam.44

However, it should be borne in mind that this rule is subject to
exception i.e if it is highly probative and as such, admitting such
evidence will be for the benefit of the public at large (Public Welfare
is the Supreme Law). As such, the rule can never be used to excuse
the high potential and profile offenders.45

There are some rights in Islam (during interrogation and primary
questioning stage), which has been generally recognized and practiced
universally. For examples are:

a) Freedom from unreasonable searches and seizures

b) Interrogation to be conducted only by designated official

c) Right to take an oath or substituting for the oath by putting
up money/property as sureties

d) Right to refuse answering questions and remain silent

e) Right to be free from pressures, tortures and cruel/inhuman
treatment or punishment.46

Islam protects the privacy of individual in their person, properties
and premises. As regard to premises or dwellings, Allah says in the
Qur’an, Surah An-Nur 24: 27-28:

“O ye who believe! Enter not houses than your own without first announcing
your presence and invoking peace upon the people there in. That is better
for you, that you may be heedful…and if you find no one therein, still
enter not until permission hath been given, and if it be said unto you: “Go
away, for it is purer for you, Allah knoweth what you do”.

This verse also applies to respect the person’s property during his
absence, as the Prophet says:

“Three things are not allowed to any man. No man who leads a group in
prayer should invoke blessing solely upon himself, for if he does, he will
have betrayed them. A man should not look inside a house unless he receives
permission. If he does so, he would have entered, and a man should not say
his prayers when he is congested unless he is relieved.”47

The right also extends to one’s clothing in that no one has the right
to inspect the clothing of another person without reason and without
permission.48 These hereby embodies the proscription against
unreasonable searches of the person including his property, in
particular his dwelling.

Thus, applying this principle, a person’s correspondence is also
inviolate. In other words, the right of privacy in Islam extends to
intellectual liberties, particularly the freedom of opinion and
expression. Thus, infringing the confidentiality is strictly prohibited.
Examples are; private communications/ diary/private paper and
documents etc. 49

The Prophet said: “He who reads a letter of his brother without
his permission, will read it in hell.”50

The inviolability of the dwelling is not only based on religious
foundation, but is also inspired partly by the social policy of
protecting individual security and freedom in a manner which does
not interfere with the right and duty of the State to take necessary
action to investigate crime. Thus, under Islamic law, this right is not
absolute but subject to certain exceptions necessitated to maintain
social order and safety. This can be illustrated by the Egyptian law
which defining search as:

“That procedure whereby the legislator has allowed concerned authority to
violate the right of privacy of a given person, because the crime has in fact
or probably been committed, in preference of the public interest to that of



the individual, with the view to discovering some substantial evidence which
may contribute in establishing the truth.”51

However, it should be noted that such State’s right is further governed
by conditions and guarantees aimed at preventing arbitrary and
intimidating searches. The restrictions are:

a) Issuance of search warrant to persons or premises;

b) The warrant of arrest issued must have some evidentiary
basis, ie sufficient evidence to constitute probable cause that
a crime was committed by the accused, and

c) There must be lawful discovery of sufficiently incriminating
proof or existence of offence.52

If the discovery is unlawful, for example as a result of spying (by
piercing holes or spying), the evidence gained thereby cannot be used
for incriminating purposes.53 This is because the Holy Quran and
As-Sunnah has explicitly protects the immunity from infringement
of the dwellings and individuals as Allah says in Surah al-Hujurat:
12: “And spy not”, unless the offence is apparent. This is supported
by a maxim: “Everything which is based on bathil is bathil.”54

This rule is illustrated in one incident regarding Omar Ibn al-
Khattab r.a, when once he found a group of men drinking wine and
burning shacks. He said:

“I have prevented you, but you have drunk. I have prohibited the burning
of shacks, but you did.” They said, “Prince of the faithful, God ordered you
not to spy, but you spied. He ordered you not to enter without permission,
but you did.” The Omar said: “These two to these two,” and left without
questioning them.”55

In another incident narrated by Abd al-Rahman Ibn Awf:

“Once at night I accompanied Omar on one of his wanderings at Medina.
As we traveled we saw the light of a lamp. We went towards it. When we
approached it, we found a locked door concealing some people noisily
reveling. Omar took my hand and said, “Do you know whose home is
this?” I said I did not. He said: “ It is the home of Rabiaa ibn Omaya ibn
Khalef. They are drinking. What is to be done?” I said, I see that we did
what God prohibited. God forbids us to spy. Omar returned and disregarded
them.”56

It is to be noted that the sunnah with regard to the letter of Hatib
bin Abi Battaah is frequently be used to support the Islamic position
of admitting illegally obtained evidence as long as it is relevant. Its
use is not valid as this hadith is specific to ahl-Badr only.57 However,
in deciding on the issue of admissibility of illegally obtained evidence,
one should bear in mind that to some extent, the state does have the
right to violate the individual rights of privacy. This is supported by
some of the Islamic legal maxims such as:

a) “The public interest is given priority over the specific interest
or interest of the individual”.

b) “Between two evils choose the lesser one”.

b) “Preventing evil should be given priority than preserving
interest”58

The local Islamic Enactments have inserted the term “Baiyinah” in
the definition of evidence. According to Prof. Dr. Mahmud Saedon
Awang Othman, the Enactments have adopted the meaning of
baiyinah according to Ibn Qayyim. The latter maintains that baiyinah
is a generic term that is all embracing. It is a name given to anything
which enlightens, explains or clarifies a right or interest. Undoubtedly
evidence, though illegally obtained, will still trickle within the purview
of baiyinah and thus rendered admissible.

The court, however maintains its inclusionary and exclusionary’s
discretion powers either to admit or reject such evidence in any case
by focusing on the tests whether the prejudicial effect outweights the
probative value or whether the issue of miscarriage of justice arises. 59

To conclude, when the issue is on the relevancy of evidence procured
illegally or unlawfully, three possible approaches are to be taken into
considerations. First, that evidence if relevant, it cannot be excluded
on the ground that it was obtained illegally; second, that if it was
obtained illegally it is never admissible; thirdly, that if it was obtained
illegally, it is a matter for the trial judge to decide in his discretion,



whether to admit it or not, subject in cases where the evidence has
been admitted, to review by an appellate court. This suggests that
the judges, at least in Malaysia and Singapore, should rethink and
seriously consider adopting the wider version of the judicial
discretion to exclude, to be in line with other common law
jurisdictions which has a liberalized version of the discretion. This
will pave the way forward in attaining fairness and justice and not
a way backwards which appears to have been taken in Malaysia
and Singapore.

Whereas, under Islamic law, the utmost consideration is to
uphold the establishment of justice system. The issue of admitting
or excluding the evidence obtained through improper or illegal
means creates tension between two valuable and competing
considerations. On the one hand, all relevant evidence should be
admissible, and the fact that how it was obtained tough illegally is
immaterial, in particular, the method by which incriminating
evidence was obtained may be thought not to justify the release of
a guilty person.

On the other hand, the slightest encouragement of illegal
methods of obtaining evidence and, in particular, the barest
toleration of improper police practice is a worse evil than the escape
of an occasional criminal. According to the Islamic point of view,
the balance between the right of state to enforce its criminal law by
apprehending criminals and to collect and present evidence to secure
conviction and the right of individual is to be observed. In this
regard, not only that the judge should refer to the authorities in
the Quran and Hadith  as guidance,  Ij tihad (Intellectual
Interpretation) may also be exercised in order to achieve justice
between parties.

Finally, it is submitted that to admit or exclude the evidence
would depend on the circumstances of each case, by taking into
account the need to maintain the integrity of judiciary and the need
to balance the competing interests and values. It is also important to
ascertain whether the exclusion of the evidence would be
proportionate response to the breach of right, which had occurred,
and the nature of the offence committed.
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