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This paper discussesthe concept of restorative justice in Islamic criminal law
leased uponthe Shari’ah. Many people have discussed about the punishments
provided in the Qur’anic text and traditions of the Prophet S.A.W which is
under the retributive justice and failed to highlight the existence of restorative
justice in which shari’ah emphasized upon too. The concept of forgiveness is
one of issues to be discussed under the homicide and bodily injuries cases,
where the power to forgive is given to the family of the victim or to the victim
himself in forgiving the offender who have caused the injuries to the victim.
Justice in Islam is associated with taq’wa or piety to Allah. Sometimes by
forgiving the offender and giving him second chance is one step closer to
taq’wa. The purpose of punishment is not only to punish the offender
particularly but rather to restore peace in the community, physically and
spiritually. The implementation of Islamic criminal law is to protect the
individual living in a country and to encourage every person in the country
to help each other to becomea better person. This paper is to look into the
above aspects and highlight the possibilities to realize the concept in our legal
system.

 justice- restorative justice- retributive justice- shari’ah-Islamic law.

The concept of restorative justice is not an alien doctrine in the eyes
of law, though the existence of such principle and implementation
of legal framework may be considered in the infant stage.
Nevertheless, the concept has been widely debated by the
academicians in relation to its merits and impact of the principle as
well as rooted firmly in our legal system.

Basically, the term ‘restorative justice’ itself bears a lot of meaning.
It has been widely defined by the scholarsover the research work.



However, the meaning might be distinct from one scholarto other,
later it was discovered andmost of the them agreed on the same
point.It is a theory of justice that emphasizes on repairing the harm
caused or revealed by criminal behavior.1 Some definitions are
mentioned below:

“Restorative justice is a process whereby all the parties in a particular offense
come together to resolve collectively, how to deal with the outcome of the
offense and its implications for the future.” 2

In short, restorative justice is a process where the remorseful offender
admits such responsibility for their misconduct to the victim and
the community. It can also allow the reintegration of the offender
into the community. The emphasis on restoration of offender in terms
of self-respect. In addition, restoration of offender secures the
relationship between offender and victim, as well as within the
community.3

“Restorative justice holds the criminal behaviour, mostly a
violation of one individual by another. Mainly, when a crime is
committed only the victim who is injured, not the state. As a result,
instead of the offender owing a ‘debt to society’ which must be
expunged by experiencing some form of state imposed such
punishment. Besides, the offender owes a specific debt to the victim
in order to repay by making good for the damage caused.”4

Restorative justice provides a very different framework for
understanding and responding of crime. The Crime is showed that
how much it’s harmful to individual and communities, rather than
simply a violation of laws against the state. Those most directly
affected by crime to victims, community’s and offenders. Therefore,
it can be encouraged to play an active role in the justice process rather
than the focus on current types of punishment. The restoration of
offender absorbs some emotional and material losses which is resulting
from crime and it may assume far more important.”5

In other words, Restorative justice is a theory of justice, which
trigger a set of principles and focused on repentance from the offender
forgiving the offender and reconciling between him and victim. These
principles are central in every religion. In Islamrestorative justice may

be considered as an alternative punishment instead punishing the
offenders, forgiving a person is an act of taq’wa. Although it must
not be regarded as an alternative to the punishments itself.

Restorative justice evaluate crime as harm that must be repaired
through a holistic process which may connect between victims,
offenders and citizens. Thus the role of these parties are recognized
in the concept of restorative justice. However, this will not deny the
fact that the duty of the government to preserve order while the
community is responsible for restoring peace.

There is a clear distinction between restorative justice and retributive
justice. Similarly, it is more widely implemented in our legal system
as compared to the former. The differences between those two are
discussed below:

Item Retributive Justice Restorative Justice

Nature Crime is a lawful violation. crime is a harmful act.
Consequence When someone committed When someone committed

wrong, it produces guilt in wrong, it creates obligations
the offenders’ conscience. that the offender must then

“cure” the harm caused by
him to the victim.

Mode Blame / retribution central. Problem solving central.
Impact to the The offender will be The offender will be
Offender stigmatized. reintegrated.
Whose Role The State’s monopoly on The victim, offender, and

response to wrongdoing. citizen’s role are recognized.
Process Adversarial mode. Reconciliation mode.

However, some scholars hold different views on this point. For
example, in The Little Book of Restorative Justice,6 the author
contended that, as opposed to what has been debated by other writers,
he thought that those two concepts, retributive justice and restorative
justice are not technically distinct from each other. They shared some
common features, though it is arguable that the degree of some
features might be different between two. In7 it was stated that:



“A primary goal of both retributive theory and restorative theory is to
vindicate through reciprocity, by “evening the score.” Where they differ is
in what effectively will right the balance. Both retributive and restorative
theories of justice acknowledge a basic moral intuition that a balance has
been thrown off by the wrongdoing. Consequently, the victim deserves
something and the offender owes something. Both approaches argue that
there must be a proportional relationship between the act and the response.
They differ, however, on the currency that will fulfill the obligations and
right the balance.”

Based on the excerpts, it could be seen that the authors opined that
those two concepts shared the same goal, i.e. to vindicate through
reciprocity though they differ on the methods that might be used to
achieve this goal.

Retributive theory believes that pain will vindicate, but in practice
that is often counterproductive for both victim and offender.
Restorative justice theory, on the other hand, argues that what truly
vindicates is  acknowledgment of victims’  harms and
needs  combined with an active effort to encourage
offenders continue to take responsibility, make right the wrongs
and address the causes of their behavior. By addressing this need
for vindication in a positive way, restorative justice has the potential
to affirm both victim and offender and help them transform their
lives.”8

From that, it is safe to say that the writers are of the opinion that
restorative justice has more potential in helping both the victim and
the offenders to reconcile with each other, as opposed to retributive
theory.

Nevertheless, it is better to draw a clear line to distinguish those
two concepts (as discussed above) so as not to draw any confusion
afterwards.

There are also similar differences between our current adversarial
system and the concept of restorative justice. Adversarial system refers
to a legal system used in the common law countries where two

advocates represent their parties’ positions before an impartial person
or group of people, usually a jury or judge, who attempt to determine
the truth of the case.9The differences between those two are discussed
above.10

Adversarial System Restorative Justice

Definition Crime is defined as a violation Crime is seen as harm to the
of rules and harm to the state. victim and communities.

Right of the Victim is inhibited from Victim is central to the
victim speaking about his/her loses process of defining the harm

and needs. and how it might be
repaired.

Rules of Offender, victim and Offender, victim and
offender community remain passive community are active and

and have little responsibility participate in the resolution
for resolution. resulting from the

restorative forum.
Victim Community’s role is limited. Community is actively
community involved in holding the

offender accountability,
supporting the victims and
ensuring the opportunities
for offenders to make
amends.

Practical Restitution is rare. Restitution is normal.
scenario
Whose Role Controlled and operated by Overseen by the state, but

the state and professionals usually driven by
who seem remote. communities.

Mode Offender is blamed, The long term protection of
stigmatized and punished. the public mandates a focus

on the methods of problem
solving that include the
reintegration of the offender
into the community and
preservation of his dignity.

Consequence Repentance and forgiveness Repentance and forgiveness
are rarely considered. are encouraged.

Outcome Assumes win-loss outcome Makes possible win-win
outcome.



From the above table, it may be concluded that the most distinct
differences between those two concepts. It is the fact that the role of
the victims and the offenders in repairing the damage and possibility
of reconciliation, it seems to be implemented in restorative justice
concept rather than the adversarial system. Also, the doctrine of
restorative justice seems to be emphasized on the wellbeing of the
criminals and tries to solve and reconcile of damage and harm, which
are faced by both the victims and the offenders.

The word justice is not defined literally in Al- Qur’an and As-Sunnah.
But justice can be defined as faith that has been prescribed in the
Qur’an and Sunnah. It must not be interpreted in accordance with
human interpretation and reasoning. In other words, the concept of
justice perceived by human beings reasoning might be different from
Al-Qur’an and As-Sunnah definitions. For example, justice does not
mean equality or equal rights. A simple situation to illustrate this
would be the act of a father in giving monthly allowance to his
children. A father will not be considered just if he gave two children
of different needs with the same amount of allowance. He must give
it according to the needs of the children. A child in university level
and a child in primary schools possessed different needs and as such
shall be treated differently. A simple conclusion derived from this is
that justice does not mean equality and vice versa.

Justice is not limited in law and judiciary but encompasses to all
activities of mankind. Human beings, being Muslims, must uphold
justice in all situations at all times. They must believe the fact that
Allah, our God, is the Most Just. One scholar summarized justice as:

“Justice is Allah’s attribute, and to stand firm for justice, even if it is
detrimental to our own interest as we conceive them,or the interests of
those who are near and dear to us, is to be a witness to Allah. According to
the Latin saying, “Let justice be done though heaven should fall.” However,
Islamic justice is something higher than the formal justice of Roman law
or any other human law.It is even more penetrating than the subtler justice

found in the speculations of the Greek philosophers.It searches out the
innermost motives, because we are to act as in the presence of Allah to
Whom all things, acts and motives are known.”11

Thus it is without a doubt that the concept of justice is an integral
part in the religion of Islam. In fact, many verses in Qur’an discussed
on the concept of justice, for instances:

There is no God but He: That is the witness of Allah, His angels, and those
endued with knowledge, standing firm on justice. There is no God but He,
the Exalted in Power, the Wise.12

And Allah will judge with (justice and) Truth: but those whom (men)
invoke besides Him, will not (be in a position) to judge at all. Verily it is
Allah (alone) Who hears and sees (all things).13

We shall set up scales of justice for the Day of Judgment, so that not a soul
will be dealt with unjustly in the least, and if there be (no more than) the
weight of a mustard seed, we will bring it (to account): and enough are We
to take account. 14

Is not Allah the wisest of judges.15

Then We put thee on the (right) Way of Religion: so follow though that
(Way), and follow not the desires of those who know not.16We have sent
down to thee the Book in truth, that thou mightiest judge between men, as
guided by Allah. so be not (used) as an advocate by those who betray their
trust.17

Allah commands justice, the doing of good, and liberality to kith and kin,
and He forbids all shameful deeds, and injustice and rebellion: He instructs
you, that you may receive admonition.18

Allah do the command you to render back your Trusts to those to whom
they are due; And when you judge between man and man, that you judge
with justice: 19

Of those We have created are people who direct (others) with truth. And
dispense justice therewith. 20

We sent aforetime our apostles with Clear Signs and sent down with them
the Book and the Balance (of Right and Wrong), that men may stand
forth in justice; and We sent down Iron, in which is (material for) mighty
war, as well as many benefits for mankind, that Allah may test who it is
that will help,Unseen, Him and His apostles: For Allah is Full of Strength,
exalted in Might (and able to enforce His Will).21



Islam is a religion that upholds the integrity of justice but also at the
same time place a paramount importance on the dignity of a person.
Islam is a religion of love (rah-mah). In fact, Prophet Muhammad
S.A.W is described as rahmatanlila’lamin, which means mercy to all
mankind.

Having said that, the punishments in Islam have their own
concepts that make it differs from punishment in man-made law.
Though it seems to be contradicted the earlier point, that is Islam as
religion of mercy, a deep analysis in the concept of punishments shows
that Islam has come up with a punishment ideology that punished
the offenders but at the same time upholds the concept of forgiveness,
justice and preservation of dignity.

The Arabic word for punishment is al- ‘uqubah, which means
the infliction of penalty or harm for wrongdoing. Contextually, it is
defined as the penalty being inflicted upon whoever violated a Divine
directive.22 One distinct characteristic of such punishment is that the
degree of the punishment will depends on the intention of the
offender. If it was intended by the offender, the punishment will be
more severe, and vice versa.23For an instance, those who killed with
intention will face a more serious punishment as compared to those
who killed without intention. On top of that, the punishment in
Islamic law uphold the concept of individualization of punishment,
in the sense that no one will be held accountable for an act done by
other person. In other words, a person may only be punished for
what he had done or commit, and not otherwise.

There are 3 types of punishments in Islam – hudd, qis�s and
ta’zir, each of them will be dealt with later on.

According to the author,24 punishment in Islam means to put an end
to the crime committed by the offender. In other words, the
punishments are a kind of deterrence for the criminals to commit
the same crime. On top of that, Islam emphasizes on the idea of
appropriate punishments with the nature of criminal act done. Islam
upholds the concept of real reformation and rehabilitation of

mankind. In murder for example, retaliation is allowed, based on a
Qur’anic verse:

Nor take life - which Allah has made sacred - except for just cause. And if
anyone is slain wrongfully, we have given his heir authority (to demand
qis�s or to forgive): but let him nor exceed bounds in the matter of taking
life; for he is helped (by the Law).25

Another example is the crime of stealing where the punishment
inflicted must commensurate with crime committed (because hudūd
will not be imposed if the value of the stolen property is less than
what is required by law) as in Holy Quran:

As to the thief, Male or female, cut off his or her hands: a punishment by
way of example, from Allah, for their crime: and Allah is Exalted in power.26

Among the purposes of Islamic law is to deter the accused from
committing the same crime hence the theory of deterrence come into
play. A simple example is when crime has been committed by the
offender; an effective punishment shall deter him from committing
the same crime. It was like giving him some kind of bad experience
that will stop him from committing the same crime repetitively. As
opposed to the theory of retribution, deterrence looks to the future of
the crime, i.e. to prevent it from happening again. According to.27

“The deterrent effect has two dual impact. The first one is the
general deterrence – the preventive effect of a penal system or a
particular aspect of it on criminality in the population at large. This
is achieved by giving the actual punishment, when it is inflicted the
widest publicity possible. The second is the individual deterrence,
i.e. the retributive effect of the punishment of an individual. It comes
into play when an offender suffers the penalty. It makes the offender
reluctant to offend again.”

In The Qur’an itself, there are some exemplary punishments by
which the element of deterrence embodied with, among them are:

That is their disgrace in this world, and a heavy punishment is
theirs in the Hereafter.28

As to the thief, Male or female, cut off his or her hands: a
punishment by way of example, from Allah, for their crime: and
Allah is Exalted in power.29



Let not compassion move you in their case, in a matter prescribed
by Allah, if you believe in Allah and the last Day and let a party of
believers witness their punishment 30 On the other hand, the other
theory of punishment in Islam is the theory of retribution. It is
regarded as the main purpose of punishment, even the Qur’an refers
retribution as punishment both in this world and the Hereafter.

punishments and rewards.

For example: The punishment of those who wage war against Allah
and His Messenger, and strive with might and main for mischief
through the land is execution, or crucifixion, or the cutting off of
handsand feet from opposite sides, or exile from the land: that is
their disgrace in this world, and a heavy punishment is theirs in the
Hereafter.31

But those who have earned evil will have a reward of like evil:
ignominy will cover their (faces): No defender will they have from
(the wrath of) Allah. Their faces will be covered, as it were, with
pieces from the depth of the darkness of night: they are companions
of the Fire, they will abide therein forever.32

The recompense for an injury is an injury equal thereto (in
degree): but if a person forgives and makes reconciliation, his reward
is due from Allah. for (Allah) loved not those who do wrong.33

The retributive features of punishment in Islamic law could be
seen in to aspect: 34

• The punishments prescribed for crimes, i.e. hudd, is severe.

• The prohibition of mediation in carrying out the
punishments or the obligatory implementation of
punishment once the crime has been proved.35From the
above, it could be seen that the aim of punishment is a means
of retribution, and retribution is a kind of punishment.

Other than that, the punishment in Islam is also a means of
reformation. Reformation is a cure. According to(El-Awa, 1982) the
criminal after conviction is no longer a bad man but a sick man;
genuinely ill, physically, mentally and psychiatrically by which he
need treatment.36 The punishment must serve as the means of

reformation and rehabilitation of the criminal. He might then become
a useful member of the society, by repentance and do subsequent
good conduct of the criminal.

Some Qur’anic verses related to the above discussion as follows:
Unless they repent thereafter and mend (their conduct); for Allah

is Oft- Forgiving, Most Merciful.37

But if the thief repents after his crime, and amend his conduct,
Allah turn to Him in forgiveness, for Allah is oft-forgiving Most
Merciful.38

If two men among you are guilty of lewdness, punish them both.
If they repent and amend leave them alone, for Allah is oft-returning,
Most Merciful.39

Allah accepts the repentance of those who evil in ignorance and
repent soon afterwards, to them will Allah turn in Mercy; for Allah
is full of knowledge and wisdom.40

Of no effect is the repentance of those who continue to do evil
until death faces one of them, and he says; “now I have repented
indeed,’. Nor of those who die rejecting faith: for them have we
prepared a punishment most grievous.41

The above subtopics had briefly discussed about the concept of
restorative justice. On top of that, some salient features of the
punishments in criminal law were also discussed.

In this part, the discussion will focus on the punishments in
Islamic law and whether the concept of restorative justice has been
implemented or not. The discussion of this topic will focused on
hudd crimes specifically zin� (adultery) and sariqah (theft), qisas
and ta’zir.

In Islamic law, hudūd is considered as the most grievous and
heinous crime in Islamic law. They are crimes which affect the public
interest and directly transgressed the rights of The Creator, Allah
S.W.T.

The punishments for hudūd crimes are specifically derived from
Al-Qur’an and As-Sunnah. Hence, once the case has been proven



against the accused, no one shall reduce, probate, or suspend the
sentence. This point was also highlighted by Rasulullah S.A.W in
his famous hadith.42

Muslims scholars differ on crimes that fall under this category.
They agreed that four crimes (adultery, theft, banditry and
defamation) are considered as hudūd crimes but differ on the last
three (transgression, drinking alcohol, and apostasy). However,
majority of Muslim scholars maintain that the last 3 crimes fall under
the hudūd category.43

On the issue of whether those crimes had the doctrine of
restorative justice embodied in them, the implementation of the
punishment for these crimes should be the starting point in seeking
the real answer to the issue in question.

An example of hudd crime is the crime of adultery. As opposed
to some positive law that requires one or both partners of the illegal
sexual intercourse must be married to someone else.44In the Islamic
law, adultery is a voluntary sexual intercourse with anyone other than
one’s spouse. It is the physical penetration of the male organ into the
female organ, any sexual contact less than that should not be
considered as adultery. Such crime shall be considered as ta’zir crimes
and punishments should be inflicted as such. The punishments
prescribed and vary on the basis of the status of the offender. If he or
she is a married person, then the punishments (if the guilt has been
proven) would be the penalty of death by stoning as defined in a
prophetic hadith. However, if the offender is unmarried, then based
on the Quranic verse, the penalty would be one hundred lashes.

The woman and the man guilty of adultery or fornication, - flog
each of them with a hundred stripes: Let not compassion move you
in their case, in a matter prescribed by Allah, if youbelieve in Allah
and the Last Day: and let a party of the Believers witness their
punishment.45The doctrine of restorative justice connotes the idea
of restoring the offender and the victim to their original position. It
urged both parties, the offender and the victim to deal with the
aftermath of the crime and its implications in the future. Together,
the offender will be reintegrated in the society and the damage done
to the victim will be healed by the offender.

In other words, quoting back the three big ideas stated by
Restorative Justice Online.46 The three big ideas in restorative justice
are repair, encounter, transformation. Thus, the punishments shall
be examined so as to note the existence of these ideas.

In zin�, those two punishments stated above (100 lashes and
stoning to death) would be more or less has this distinct elements of
restorative justice in the sense that, the offender, if he or she is married,
will be stoned to death. They will not be able to continue their life as
a price they have to pay for their crime. The effects of the crime,
particularly to the society is the disturb of the notion of peacefulness
and puts the dignity of the community in jeopardy. On top of that,
there is a possibility that the offender had contracted incurable disease
(AIDS) and as such has higher chance to spread it to the community.
It is unlikely for the punishment of stoning to death (married
offender) and 100 lashes (unmarried offender) to have these elements
of restorative justice in them, in the sense that the punishment will
only affect the offender and has no direct effects to the whole
community. This is the early inference before we go deeper into the
rationale behind the punishments. This should be discussed based
on scientific views. In few articles found in the web, it is stated that:

“Buat penzina yang belum berkahwin, mereka mempunyai antibody T4
Limsofit yang kuat dan masih bertenaga. Jika sekiranya seseorang penzina
itu dihinggapi HIV selepas penzinaannya, T4 Limfositnya itu akan
diserang oleh HIV Aids yang akan menyebabkan sel-sel T4 Limfositnya
musnah sehingga menyebabkan mati dan akhirnya sel sum-sum tulangnya
mengalami kelumpuhan dan fibrosis dan tidak lagi dapat menghasilkan
sel-sel T4 yang baru. Badan akan lemah dan Sindrom Kurang Daya Tahan
Penyakit akan menyerang. Pesakit jenis ini juga mempunyai kemungkinan
untuk disembuhkan. Tetapi dengan syarat ia mesti didera dan badannya
mesti mengalami kesakitan yang banyak bagi merangsang penghasilan
sel-sel T4 yang baru serta mengelakkan sum-sum tulang daripada fibrosis.
Cara terbaik adalah dengan menyebat di antara bawah tengkuk dan di
atas pinggang di bahagian belakang dengan sebatan yang akan merangsang
penghasilan semula antibodi T4 yang baru dan pesakit tersebut boleh
sembuh daripada AIDS selepasantibodisel-sel T4 Limfositnya itu boleh
menguasai HIV AIDS. Jika sekiranya pesakit tersebut sudah berkahwin,
apabila dihinggapi virus AIDS, sel-sel T4 mereka telah lemah berbanding



dengan sel-sel T4 kepunyaan mereka yang belum berkahwin. Kelemahan
ini berpunca daripada sum sum tulang yang mengalami sedikit hakisan
dan kurang menghasilkan antibodi kerana lebih ditumpukan ke arah
menghasilkan benih-benih bagi tujuan menghasilkan sperma-sperma baru.
Penzina jenis ini tidak akan dapat diselamatkan daripada virus HIV
AIDS dan rejam sehingga mati adalah merupakan penyelesaian terbaik
bagi mengelakkan jangkitan dan penyebaran penyakit di samping
memberikan pengajaran yang menyebabkan orang lain takut untuk
melakukan kesalahan yang sama.”47

In other words, married person who committed zin� should be
stoning to death as their existence might affect the public interest
and their spouses. As they might commit the illegal sexual intercourse
and spread out the disease at this stage they had contracted earlier
on. In this way, ‘restores’ the peace and safety of the community that
had been disturbed due to their heinous actions. On top of that, for
those who are unmarried, the justice is restored and considering the
fact that scientifically the virus or the disease contracted by them. As
a result, they will die when the punishments of one hundred lashes
had been inflicted on them. Similarly, the punishment has done in
front of public than the consequence of punishment will give an
impression to the public about the severity of the punishment, thus
discouraging them from doing the same.

Though the elements of restorative justice are not so clear in
these punishments, nevertheless with deeper understanding on the
rationales, we could say that there is a faint element of restorative
justice embodied in the punishment for adultery.

The other type of punishment worth mentioning is theft. It takes
place when a person carries away a moveable property from another
person’s possession without the consent of its true owner and with
the specific intent of adding the stolen goods to the perpetrator’s
property.48 If the value does not comply with the requirements if
theft, the punishment will not be inflicted upon him.

The shari’ah punishment for theft is stated in the Qur’anic text:

As to the thief, Male or female, cut off his or her hands: a
punishment by way of example, from Allah, for their crime: and
Allah is Exalted in power.49

The elements of restorative justice could be seen from two
perspectives:

I. The first one is the fact that if guilt has been proven against
the offender, then his hand will be amputated (provided that
all elements of sariqah has been fulfilled). This in turn will
act as a deterrent to his action discouraging him from doing
the same crimes repeatedly. Within this mind, the justice
will be restored in the sense that the criminals will repent
and did not repeat the offence. In addition, the community
will gain back the tranquillity from losing their property
that was once lost due to the act of the offender.

II. The second perspective is that this will not only deter the
offender from doing the same mistake, but will also act as an
agent of deterrence for future offenders as well. In addition,
Nagaty Sanad in his book50 contended that: “in order to be a
deterrent, the amputations must be executed publicly. This
aims at safeguarding the property and peace of everyone by
both preventing the criminal from committing new crimes
(private prevention) and deterring other potential criminals
from following suit (public prevention).”

The fact that there is only a faint shadow of restorative justice
being implemented and does not deny the fact that it exists. One
inference that could be made is because hudd crimes are crimes
that transgress on the right of The Creator, Allah S.W.T. As such it
might be a bit difficult to examine the punishments, as it involves
the right of Allah S.W.T by which a human reasoning may not suffice
in discussing it.

Qis�s is another type of crime in Islamic law. This involves the
crime of homicide and wounding. It had been defined as “retaliation
in kind”.51They consist of what we call in the modern penal code: a
crime against person. Hence, murder, voluntary killing, involuntary
killing, intentional physical injury or maiming may be included as
qis�s crime.

In relation to the punishment, a victim or the next of kin of the
victim have the options to imposed qis�s on the offender, demand



payment or forgive him. In other words, it could be considered as
equivalent retaliation.52

Some Qur’anic verse relating to this are:
O you who have believe! the law of equality is prescribed to you

in cases of murder: the free for the free, the slave for the slave, the
woman for the woman. But if any remission is made by the brother
of the slain, then grant any reasonable demand, and compensate him
with handsome gratitude, this is a concession and a Mercy from your
Lord. After this whoever exceeds the limits shall be in grave penalty.53

We ordained therein for them: “Life for life, eye for eye, nose or
nose, ear for ear, tooth for tooth, and wounds equal for equal.” But
if any one remits the retaliation by way of charity, it is an act of
atonement for himself. And if any fail to judge by (the light of ) what
Allah hath revealed, they are (No better than) wrong-doers.54

Never should a believer kill a believer; but (If it so happens) by
mistake, (Compensation is due): If one (so) kills a believer, it is ordained
that he should free a believing slave, and pay compensation to the
deceased’s family, unless they remit it freely. If the deceased belonged
to a people at war with you, and he was a believer, the freeing of a
believing slave (Is enough). If hebelonged to a people with whom ye
have treaty of Mutual alliance, compensation should be paid to his
family, and a believing slave be freed. For those who find this beyond
their means, (is prescribed) a fast for two months running: by way of
repentance to Allah. for Allah hath all knowledge and all wisdom.55

The circumstances by which the punishments will be inflicted
will based on the incident that happened between the offender and
the victim. We will only focus on the nature of the punishments for
themselves and examine the elements of restorative justice in it.

According to (Hascall, 2011)who cited another works from
Rosen and Peters:

“One of the most important similarities between the notions of justice
underlying Islamic criminal law and restorative justice is the requirement
that individuals take personal responsibility for their actions. InIslamic
criminal law, where qis�scrimes are involved, thisconcept applies to both
the offender and the victims, as well as their families and the larger
community. The offender is encouraged to repent, which is not only the

first step in healing the rupture between the offender and God, but also
the first step towardforgiveness by the victims and the community. Although
victims of qis�s crimes may be allowed to demand retaliation and they are
commanded to “temper retribution with mercy”.

Basically the nature of qis�s punishment is to retaliate in the same
way the wound was inflicted, or in the case of murder, the offender
must be killed, pay diyah or forgive the offender. One important
thing to note that among all punishment for crimes, qis�s could be
said to connote the element of restorative justice. For example, the
three big ideas of restorative justice, the first one is to repair. Crimes
caused harm, and the harm must be repaired. In qis�s, one who had
inflicted injury upon another person had caused harm to the victim.
This, must be repaired or in other words, he must cure the wounds
and face the punishments. This is exactly what had been reiterated
in the punishment of qis�s (retaliation – wounded or kill the offender)
and pay diyat. This in turn will repair the harm caused by the offender.
The second one is encounter – which means that the way on how to
solve the problem is best discussed with the offender and the victim
(or victim family in case of the victim has been murdered). This
again is exactly the idea of qis�s, diyat and forgiveness that are
embodied in the punishments. In fact, when a sin has been forgiven
by the victim family, in some case, he will not be killed for the murder
he caused. Last but not least, the elements of transformation had
also been embodied in the punishment to the extent that it will
transform the offender. Also the society as whole to be discouraged
from committing the offence which may crucial step in restoring
the justice in the community.

Ta’zir is the least severed crime as compared to hudd and qis�s.
The legality of these crimes and punishments is based on Ijm�
(consensus) regarding the Muslim state has right to criminalize and
punish all in appropriate behaviour that disturb the peace and
harmony of the social system.

The task to define ta’zir crimes is left with to the discretion of
the ruler or the judge. However, this authority must be practiced
within the spirit of the Shari’ah law itself. Some criminal acts, however,
may fall under this category:



• Criminal acts related to hud‰d crimes but failed to fulfilled
the requirements, example: attempted adultery.

• Acts prohibited and forbidden by the Islamic shari’ah without
specific punishments to be applied in this world example:
eating pork.

• Any other act that might cause damage to the public interest
or the public order or to the individual rights.

Some punishments that may be inflicted for example fine,
imprisonment, death penalty and caning. The scope of ta’zir
punishments is very wide and thus to enumerate each and every
punishment is not possible. However, take for example the fine
punishment. The only elements of restorative justice would be the
fact that it will deter the offender from doing the same offence thus
reduce the probability of harm to the society. In fact, the element of
deterrence such as Surah 56in which Allah says “do not approach
zin�”. It is an element that has been embodied in Islamic law in time
immemorial. Another example is imprisonment and caning. This
will affect the offender, but has no direct effect to the society as whole.
But still it does not deny the fact that it is there.

Restorative justice could be considered as a congenial concept for
our present law system. It deals with the restoration of justice by
recognizing the roles of each person affected by the crime, includes
the community as a whole. It recognizes crime as harm and the harm
must be cured. As opposed to present system which regard the crime
as a legal breach. In other words, restorative justice recognized the
need to cure the criminals as well as the victim and at the same deter
the criminals from being a habitual offender and ultimately to restore
peace in community.

Islam, being the religion of rah-mahor compassionate, recognize
this doctrine since time immemorial in the concept of Islamic criminal
justice which includehudd, qis�s and ta’zir.Huddpunishments are
easier to say than to execute. The physical acts of committing hudd
crime or actus reus must be fulfilled likewise the number of witnesses

must be adhered to if the court insists to impose such punishments.
Other than the physical punishments, there is mental element or
criminal intent that must be proven beyond reasonable doubtin other
words the criminal had unlawful intention in the course of
committing the crime. If the huddcrimes affected the rights of an
individual such as theft and false allegation of zin�, then the power
is given to the victims to forgive or to waive his rights over the accused
persons. Hence, one could say the doctrine of restorative justice did
exist in hudd crimes as well as in the qis�s cases.

Therefore, it is safe to conclude that the concept of RJis
embedded in Islamic law and order though some might argue to
what extent this doctrine has been rooted in the system. Nevertheless,
it does not negate the fact that, the elements are still there, regardless
of whether it is minimum or maximum in value.
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