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Planning Agreement has been used by developed countries to negotiate the
contributions from developers in enhancing the development of new areas
especially the infrastructure development, environmental protection measures
and enhancing aesthetic values as well as provide the needed amenities in a
particular area. It is a mechanism devised by the local authority to overcome
the challenges to the conditions imposed on a grant of planning permission as
ultra vires especially those requiring heavy contributions. This practice is
regulated by law and sufficient guidelines, thus benefiting the local communities.
Meanwhile, in the developing countries, the practice of Planning Agreement is
carried out in an informal manner which in turn gives rise to issues of
enforcement and compliance of the terms between the parties. The parties to
the Planning Agreement, the local authorities and the developers must negotiate
the terms and obligations that they seek to commit before signing the Planning
Agreement. This research has as one of its objectives to examine the validity of
the practice of negotiating development contributions through Planning
Agreement under Shariah and the benefits of incorporating Islamic aspects to
promote efficiency and effectiveness of the practice for the benefit of the
community and the environment. The paper adopted the doctrinal research
method where primary and secondary sources are analysed to identify the relevant
principles from the Shariah in support of the practice of negotiating development
contributions that will benefit the society in providing the necessary amenities.

: Development, maqasid al-shari‘ah, negotiation, planning
agreement, shari‘ah principles.

A Planning Agreement is a mechanism devised by the local authority
to overcome the challenges to the conditions imposed on a grant of



planning permission as ultra vires especially those requiring heavy
contributions. The local planning authority is empowered to impose
conditions and restrictions on any application for planning
permission to ensure the proposed development will be carried out
in accordance with the specific regulations, guidelines and
standards. However, the discretionary power to impose conditions
and limitations are not absolute and they were caught by the
decision in the case of Associated Provincial Pictures Houses Limited
v Wednesbury Corporation, [1948] 1 KB 223, where the court set
out the limits of the powers of the local planning authority in
imposing conditions. The court held that “conditions must be
reasonable and related to the planning activities”. This decision
has become a precedent for those seeking to challenge the decision
conditions imposed on a grant of planning permission on the
ground of unreasonableness. The local planning authority often
imposes conditions requiring the developer to make contributions
especially in providing public amenities including environmental
protection measures. However, the local planning authority is often
faced with challenges from applicants who refuse to fulfil the
conditions imposed and agreed between them. This incident has
prompted the local planning authority to resort to using private
agreements to bind the project proponents to comply with the terms
agreed and sealed in a documented agreement. This practice of
negotiating development for making contributions between the
local planning authority and the developers is informal in nature
and not regulated by any particular law except the law of contract
for redressing the breach of the agreement. Regulating the practice
of negotiating development contributions through Planning
Agreement in fact can promote good governance and prevent abuse
of the contributions from the developers at the local authority level.
This paper has as one of its objectives to examine the validity of
the practice of negotiating development contributions through
Planning Agreement under Shariah and the benefits  of
incorporating Islamic aspects to promote efficiency and effectiveness
of the practice for the benefit of the community and the
environment.



The objective of this paper is to identify the principles from Islamic
perspectives which uphold the suggestion to develop a legal
framework for negotiating development contributions through
planning agreement for promoting sustainable development. In
completing this paper, reference has been made to earlier research
finding from an interview made with the local authorities, review of
literatures and analysis of the relevant legislations. Based on the earlier
finding it is evidenced that negotiating development contributions
through planning agreement is a mechanism to promote sustainable
development in the development control system in West Malaysia.
The suggestion for developing legal framework for regulating the
practice of negotiating development contributions through planning
agreement is permitted and also has a strong basis under the shari‘ah
where Shura or consultation is strongly recommended in making a
decision especially involving the larger community.

Shariah requires men to go beyond their spiritual obligations to
making contributions to human needs including preservation and
protection of the environment as it is an important aspect of human
sustenance. The paper revealed that Islamic system has provided some
of the best practices in using the consultation process in promoting
consensus of opinion as well as compliance. In solving a legal issue,
the kadi or government judge is required to first consult the Qur’an.
If the answer is not clear, the judge should refer to the authentic
sayings and decisions of Prophet Muhammad (s.a.w.). If the answer
continued to elude the judge, he is required to look to the consensus
of the Muslim legal scholars on the issue. Failure to find a solution
at this juncture, the judge could form his own answer by analogy
from “the precedent closest in resemblance and most appropriate” to
the issue faced. The principles of al-Maqasid al-Syari‘ah has also been
used in guiding the development of the regulatory framework in
protecting the benefits aimed at facilitating the improvement and
perfection of the conditions of human life, deliver justice, eliminate
prejudice, alleviate hardship, promote cooperation and provide



support for the well being of the communities. Shariah values can
help promote a higher level of integrity amongst the parties involved
in negotiating development contributions for providing
infrastructure, public amenities and promoting sustainable
development.

The practice of negotiating development contributions has been
an integral aspect of the development control process in West Malaysia
despite being carried out informally. The developers have been making
invaluable contributions to the development in a local authority area
and this practice need to be regulated to ensure compliance. In line
with this, Shari’ah generally focuses on ensuring benefits to the
individual and the community, as such the laws are designed to protect
these benefits as well as to facilitate the improvement and
advancement of the living conditions of the entire human community
not merely any individuals or a class of persons (Irshad Abdal Haqq,
2002). The Islamic perspective of development has always been built
upon the principles of the provisions of social justice and providing
basic needs (Munawar Iqbal, 2005).

The planning authorities are given the responsibility to assure the
balance of the rights of all persons, other living beings and the
ecosystem is protected for the future benefit of the living beings.
Development activities are very important to upgrade the economy,
social life and infrastructure of the area. The huge responsibility
entrusted to the State Authority and the local planning authority is
to balance the development activities taking into account the
economic and social needs. Negotiation is a constructive process as
it has a lasting effect because it depends on the components of rational
persuasion and mutual respect, and the observation of the principle
of equality, the endorsement of mutual understanding.

The benefits of negotiation are immediate and speedier. The
success of the negotiations depends on the commitment of the two
parties and the manner on how they negotiated the terms. In surah
an-Nahl: 125 Allah swt said that “and argue with them in ways that



are best and most gracious.” The parties must negotiate to ensure
they reach an agreement on the practicalities of the terms that will
have to be included in the agreement. The aspects negotiated must
be drafted in an amicable style that seeks to remove whatever malice
or bad faith there might be on either side. Negotiations begin with
the expression of viewpoints, presentation of arguments and evidence
in support of one’s own case, and a reminder to the other side of the
principles of negotiation that were agreed upon. During negotiations,
the parties are required to pay attention to the Islamic aspects as
possible when agreeing on issues, in line with the teachings of Islam
and the preservation of the components of Maqasid al-Shari’ah.

The practice of negotiating development contributions through
planning agreement can be permitted under the Syari‘ah, provided it
can bring benefit to mankind in terms of preservation of the elements
of Maqasid al-Syari‘ah, environment and the relationship between
man and man. Infact, the negotiations for contributions from the
developers is highly recommended especially when the contributions
are focused on promoting sustainable development and exploitation
of natural resources for the benefit of mankind and prevent harm to
the environment as it has the element of public interest. The local
planning authority has power to control the development in the area
under their jurisdiction by approving development which do not
cause harms to the environment and the society. Development which
does not adhere to the guidelines and condition imposed by the local
planning authority can lead to disasters like landslide and flood
causing loss of lives, livelihood and property. In the circumstances,
any proposal towards improving the quality of the environment,
prevent loss of lives, livelihood and property can be accepted.

One of the important factors of successful negotiation is the
observance of the principle of flexibility during negotiations to bring
points of view closer, end the conflict, stabilize security and peace,
and replace dispute and conflict with cordiality and understanding.
An excellent example of the flexibility of Muslims during negotiations
came during the Hudabiah Reconciliation. These are the important
features of negotiations in Islam and if they demonstrate anything,
it is the preeminence of Islamic thought and diplomacy and that



Islamic negotiations do not differ in their procedures and results from
modern principles of negotiations. They also demonstrate that where
an important aim is in view, Islam requires Muslims to be credible
and uphold principles, disciplined, ambitious in their objectives, and
superior in both their intentions and their resolve.

The Quran has presented shura or consultation as the principle
applied in the decision making process. This shall include the way
of making a decision either in the administrative, political or personal
issue (Muzaffar A. Shaikh, 1988). Consultation (shura), consensus
(ijma) and independent interpretive judgment (ijtihad) play an
important role in the development of Islamic democracy (Voll. John
O, 1994). Shura is an important component of a negotiation process
as it provides opportunities to all parties to the agreement to share
their opinions. The local planning authority and developers negotiate
and can freely give opinions and contest anything which is against
their will. In certain occasions the participation of expert and the
public or residents are welcomed by the local planning authorities.
This demonstrates the presence of element of democracy in
determining the development contributions that can contribute to
the growth of a particular area.

Technically shura refers to a consultation with a group of people
regarding any issue that arises during a negotiation process to find
the best solution to a problem (Ali Mohammad Mir, 2014). Fazlur
Rahman (1999; 1986) explained that in the Qur’an, shura does not
mean that a single person (the authority) seek advice from a certain
number of people he deems fit for the purpose of consultation, and
then he may or may not accept their advice. Obviously, the word
amruhum or “their affairs” in the verse connotes community’s affairs
or business. Apart from that the word “shura bainahum” which means
“shall be decided by their mutual consultation” further clarify that
this consultation is not only confined to the experts but it also includes
representatives from the community if the matter on discussion affects
the community’s affairs (Fazlur Rahman, 1999; 1986). It is also clear
from the verse that there is no limitation as to who can be consulted.



There is no test of virtue or intellect that determines the capacity of
a person to join or to exclude anyone from full participation
(Muhammad Hamidullah, 1997).

Another important aspect of shura is it assures transparency and
observation of integrity, open-mind, respect, trust, empowerment,
freedom of expression, readiness to be criticised, and acceptance of
divergent views. Basic features which characterises the process of shura
has been presented in a workshop held in 2000 by Corporate
Education and Development Centre as follows:

• Those who have been invited to participate represent certain
interest groups and have certain proven qualities. They were
people of knowledge or experience who also have tremendous
influence over the group they represent.

• Each participant will have to express his or her opinion on
the topic openly and sincerely without any fear or favour.

• The decision is taken based on consensus or alternatively by
a majority vote. Once the decision is taken everyone will
have to abide by it.

• Shura entails the readiness on the part of the chief executive
or leader to share his power with those who are capable and
willing.

The practice of shura is expressly prescribed in the Quran and
Sunnah and exercised by the Muslim Caliphs. The Quran provides
in surah al-‘Imran: 159:

“It is part of the Mercy of Allah that you do deal gently with them. Were
you severe or harsh-hearted, they would have broken away from about
you: so pass over (their faults), and ask for (Allah’s) forgiveness for them;
And consult them in affairs (of moment). Then, when you have taken a
decision put your trust in Allah. For Allah loves those who put their trust
(in Him)”.

This verse was revealed after the incident between the Prophet (s.a.w.)
and the Companions in relation to the battle of Uhud. In the Battle
of Uhud, the companions of the Prophet had recommended that it
is better that they defend against the enemies coming from Mecca
while keeping themselves in Medina. But Hamza, the uncle of the



Prophet and other young men were of the opinion that they should
bravely go out of Medina and fight the incoming enemies. After
viewing their opinion the Prophet resolved to go out of Medina and
fight. Later the elderly companions persuaded the young men to
withdraw their suggestion. The young men went to the Prophet and
with repentance withdrew their opinion but the Prophet said that
now after weighing the view points in the consultation he had already
resolved and it would be against the prophetic mission to go back on
the final resolution (Muhammad Yasin Mazhar Siddiqui: 1987).

Ibn ‘Atiyya in his commentary on this verse stated that, “Shura
is one of the basics of Islamic law, and a mandatory rule; and any
[who is entrusted with a public authority] who does not take the
counsel of those who have knowledge and are conscious of God,
should be dismissed from his [or her public] position, and there is
no argument about that” (Fathi Osman).

Muslims are reminded to practice consultation, in surah al-Shura:
38 which provides that “Those who listen to their Lord, and establish
regular prayer; who (conduct) their affairs by mutual consultation;
who spend out what we bestow on them for sustenance.” The
injunction to practice consultation mentioned in the two verses in
the Quran is supported in surah al-Imran: 104 which provides: “And
there must arise from you a group which invites to goodness and
enjoins right and forbids wrong. And such are the successful”.
According to Ibn Taymiyyah, enjoining good and forbidding evil is
a duty to be fulfilled by the ummah. The Ulema further explain that
it is an obligation of collective responsibility in which if a group in
the society undertook to discharge it, the other members of the society
are excused to undertake it. Carrying out the punishments prescribed
by Allah on whoever transgresses the bounds of the Shari’ah is a part
of prohibiting wrong. It is obligatory upon those in authority (Ul-
ul-amr) i.e. the scholars from each group or nation, and their Amirs,
and their elders, to stand over the general population enjoining good
and prohibiting wrong, thus ordering them with all that which Allah
and His Prophet have enjoined.

The importance of shura or consultation is also highlighted by
the practice of the Prophet (pbuh) who actively consulted his



Companions. Abu Hurayrah, one of the Companions of the Prophet
(pbuh) has said, “I have never seen anyone else who seeks consultation
of his Companions more than the Prophet” (Sunan al-Baihaqi). After
the demise of the Prophet (s.a.w.), the Caliphs (r.a.) also followed
his guidance in the use of Shura, particularly in dealing matters of
public interest, such as an appointment of leader, decision on war
and solving new issues and problems.

Initially, in negotiating development, only the local authority
and the developer will negotiate on the reasonable terms as should
be stated in the planning agreement. Later, it has been extended to
include all stakeholders namely the technical agencies, owners of
adjoining land, citizen organizations and neighbouring land owners
and people who are affected by the development. Development
activities are very important to upgrade the economy, social life and
infrastructure of an area. Indeed it is a great responsibility entrusted
to the government authority. It is in line with the principle of Shura
if the local authority is able to include the opinion from the public
on the nature of infrastructure needed and procedures to minimise
the impact of development on the environment as consultation can
bring valuable input for the betterment of a development project.

The Quran in surah al-Maidah verse 1 expressly provided that, “O
you who believe! Fulfil (your) obligations. Lawful to you (for food)
are all the beast of cattle except that which will be announced to you
(herein), game (also) being unlawful when you assume Ihram. Verily,
Allah commands that which He wills.” According to Ibn ‘Abbas,
Mujahid and others in Tafsir Ibn Kathir page 73, the word ‘uqud or
obligations in this verse means treaties. Ibn Jarir also said that
‘obligations’ mean treaties such as the alliances that they used to
conduct. Meanwhile, ’Ali bin Abi Talhah reported that Ibn ‘Abbas
commented that the word obligations refers to the covenants, meaning
what Allah permitted, prohibited, ordained and set limits for in the
Quran.

According to the majority jurists, a valid contract is one which
is endorsed by the Shari’ah, which has an impact on life, both its



pillars and characteristic are sound and free from defect, and most
importantly, does not contain any components prohibited by the
Shari’ah (Ala’ Eddin Kharofa,). In fact the principles of Islamic
contract law is very similar to the English contract law where both
emphasises that the terms of the contract that needs to be fulfilled
are offer, acceptance, free consent, considerations, intention to create
a legally binding relationship, the objective and considerations of
the contract should be legal, performance, a capacity to enter into
contract and formality. Thus, validity of a contract depends on the
legality of the subject matter, existence and precise determination of
the subject matter, deliverability of the subject matter, the price (for
commercial transaction) is certain. Only valid contract can be
enforced and binding upon both parties. In relation to the practice
of negotiating development through planning agreement, the local
planning authority should provide a standard template agreement
with the terms and obligations clearly and precisely set out. The
planning agreement will not only fulfil a valid contract according to
the Western law but also Islamic Law of Contract.

In Islam, all commercial transaction must be based on ‘aqd or
contract. Even though negotiating development through planning
agreement does not fall under the category of commercial transaction,
it can still be subjected to the basic principle of law of contract. It is
important especially in determining the validity of the planning
agreement. All terms and conditions stated in the contract carry a
responsibility towards something, either it must be done; should
abstain from doing; allowed by religion or not allowed (Hailani Muji
Tahir, 1998). Islam promotes that everyone who is party to the
contract to be honest in fulfilling the terms in the contract. This is
explained in surah al-Maidah verse 1 which says: “O you who believe!
Fulfil (all) obligations…”.

The verses of the Qur’an provides that contractual obligations
must be fulfilled. Thus, in ensuring that both parties to the contract
honor the promise, the element of faith and belief to the religion
must exist. In Islam, aqidah or belief or faith plays an important role
in the enforcement of the law. This is because parties who enter into
a contact are automatically responsible to Allah (s.w.t.) and the law.



Therefore, a believer will obey the Shari‘ah, and will not dishonour
the terms of the contract. The other principle, is the responsibility
towards the community. The reason for introducing planning
agreement as an alternative to planning conditions as a tool to control
development is to make sure the developers will honour their promise.
This is also to ensure that they will contribute for the betterment of
the society and to mitigate the impact caused by the development.
The agreement will bind both the local planning authority and the
developers. If one of the party to the agreement breach the terms of
the agreement, they will face the consequences they have committed
in the planning agreement.

Therefore, negotiating the development contributions and terms
of the planning agreement between the local planning authority and
the developers is legal and binding and can be accepted under the
Shariah. The obligations determined by the local planning authority
and agreed by the developers will have legal impact and should be
enforced accordingly. Moreover, if the subject matter agreed in the
planning agreement is to protect the environment and to benefit the
human being, thus it is in line with the objectives of Shari‘ah (Maqasid
al-Shari‘ah) components.

The maxim “The Contract is the Law of the Parties” (al Aqd
Shari’at al Muta’aqdin) has become accepted, meaning that, in
general, the parties to a contract are free to agree to the terms of
their choosing, provided that these terms are not at odds with
established Islamic Law principles (Bagchi, A., 1995). Although
mutual agreement is an important factor in the Islamic contractual
relations, it is one of the factors and rather a start for entering into
a contract. Exchanging fa irly through negotiation or
communication should be considered the most essential factor of
contract. Islamic law considers that this sort of exchange leads to
mutual satisfaction. That is, Islamic law lays stress on the underlying
purpose of contract· rather than its formality or its objective
conditions. As Ibn Taimiyah stated in his Fatawa, a contract is
concluded by every term and every act which that particular social
group recognize as capable of concluding the specific transaction
(Saba Habachy, 1964).



In conclusion, the discussion above has set out the importance
accorded to honouring promise in Islam and the terms of the Planning
Agreement that are negotiated are to relate to the preservation of the
five components of al-Maqasid al-Syari‘ah and protection of public
interest. Islam does not prohibit the practice of negotiating
development contributions through planning agreement as the
practice is proposed to improve compliance in the planning system.
However, the parties to the planning agreement that is the local
planning authorities and the developers are required to negotiate the
terms and obligations that they seek to commit before signing the
agreement. The parties are also required to carry out consultation
(shura) with the community, State and Federal authorities and other
relevant government agencies for whom the development is proposed
for. In order to ensure that the parties to the agreement honour the
obligations, it is incumbent upon them to enter into a valid contract.
Aspects of integrity on the part of the developers in observing the
terms of the planning agreement can be assured as honouring
agreement is an act required of Muslims. It is an obligation which if
not fulfilled will earn the wrath of Allah (s.w.t.).
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