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It is widely accepted that the mazlim, the Islamic ruler’s medieval
court, has served as an influential administrative institution
throughout the history of the Islamic world. This article explores
various aspects of that important institution in order to demonstrate
a wider thesis: public law in Islam was much more influential in
daily practice than previously thought by scholars1 and Islamic public
law developed by adopting and legalizing pre-Islamic legal
institutions.
The first section of this article outlines the different stages of the
development of the institution of the mazlim. This development
will be examined based on pre-Islamic sources, mainly the Sassanids
and the Byzantines, through the days of the Prophet, the Umayyad,
the ‘Abbasids and down to the so-called secular rulers of the Middle
Ages. With our focus on law, we shall concentrate mainly on
theoretical writings on the maz lim. We shall illustrate the
applicability of our hypothesis through relevant historical examples.
The second section of this article will focus on the influence on Islamic
rulers of Islamic public law, or on what we call hereafter “theorypractice relations in Islamic law,” through the perspective of the
ma’lim institution. In this section we will show that a
misunderstanding of those relations resulted from a narrowly scholarly
perspective regarding the nature of law and of the practical legal and
social sphere. By using the ‘law and society’ approach to analyze these
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relations we will demonstrate that adoption of Islamic public law
in rulers’ daily practices were much more significant than previously
claimed.
Where did King Solomon, hold the first mazlim? The Book of Kings
tells us about Solomon, the judge, who was willing to hear even the
lowest of his subjects, such as the two prostitutes who were in dispute
regarding the maternity of a baby.2 One can assume that if King
Solomon heard those lowly women he also heard many other kinds
of cases3 such as administrative matters and cases of abuse of power
and other wrong doing by governmental officials.4
Centuries later, we find maz lim courts in the Sassanid
governmental tradition where, although the function of the judge
belonged mainly to the priesthood (‘Mobedhn’), the kings still sat
to hear their subjects’ petitions. For example, where the Mobedhn
court decided against a high official and the decision could not be
enforced, the citizen’s only alternative was to apply to the king. This
was also true in other cases of abuse by officials. The practical need
for frequent hearings of this kind resulted in the establishment of a
special bureaucratic institution to deal with those petitions. In fact,
this separate bureaucratic institution served as a parallel judicial
system to that of the Mobedhn. 5 We find a description of that
function (parallel to the later mazlim) in the Ardvirfnmagi:6
And I saw the soul of a man […] I asked: ‘whose soul is this, and what sin
did he commit? SroS the Just and the god Adur say: This is the soul of that
evil man to whom the city was given in [his role as] miyncgh and who
did not do or order that which should have been done and ordered […]
and who did not hear complaints from poor people and travelers.

It is known that the miyncgh was an administrative officer who
held judicial authority but was not part of the Mobedhn.7 One can
infer from the above paragraph that his judicial role was to hear the
oppressed and give them assistance. The similarity to the later mazlim
institution is clear.
Similar phenomena existed in the Byzantine Empire. In Byzantine
Egypt, governmental officials held the primary judicial authority,

but we also find an administrative system aimed at directing petitions
to the local governor.8 It is likely that this system was based on the
Roman magister imperium, where wronged citizens could appeal to
the governor for justice. Scholars of Roman law claim that this court
system had wide jurisdiction.9 Another official authorized to hear
such petitions and discuss administrative affairs was the aedilitas.10

When Islam emerged and the Muslims conquered the Middle East
and Persia, they found there very stable governmental and
administrative systems. For the prophetical state, constituted by the
Prophet Muhammad and his ‘Four Righteous Successors’,
constructing an administrative system was not a primary concern.11
During this formative period, judicial organization did not really
exist, and the function of the judge was fulfilled by traditional tribal
judges, and later on by Muslim governors, having jurisdiction over
Muslims only, while the local idolaters were permitted to continue
operating their pre-Islamic judicial systems.12
The need for an administrative system in general, and a judicial
system in particular, first arose when the Umayyad Empire was
established. This immediate need led the Umayyads to adopt many
existing administrative institutions. One example is their tax
administration, essential to the functioning of government and
especially the army. The administration adopted not only the
construction of the existing tax authority but also the officials who
had worked in it under Byzantium and the Sassanids.13 For almost
three decades the languages of administration were Latin and Persian,
but not Arabic.14 Even the Umayyad judicial system was composed
of Q�s and local and regional governors, and the caliph court was
based upon both the tribal judicial system and the Sassanid idea of a
central judicial system.
Late historical sources point to the fifth Umayyad Caliph, ‘Abd
al-Malk b. Marwan (r. 685-705) as the first caliph to sit in the
mazlim court. For example, Ibn al-‘Arabi writes:15
... and the first one [of the caliphs] to sit in the ma’lim was ‘Abd al-Malk
b. Marwan who distinguished [between the institution of the qdi and



that of the mazlim] and appointed Ibn Idrs as kad and [in parallel]
‘Umar b. ‘Abd al-‘Aziz as a mazlim [judge] to adjudicate in cases of
unjust action by the officials of the Umayyad

In Ahkm al-Sultniyah Al-Mward claimed that while ‘Abd al-Malk
b. Marwan was the first caliph to sit in a mazlim court, but he did
not institute it as a distinct judicial system. According to al-Mward,
the first caliph to do so institute was ‘Umar b. ‘Abd al-‘Azz (r. 99 –
101 /717 - 720).16
However, sources closer in time to the Umayyad period do not
mention the existence of the mazlim as a separate judicial institution.
The reason, one can infer from sources dealing directly or indirectly
with the Umayyad judicial system, is that the existence of the mazlim
as a distinct judicial institution was unnecessary. Sources closer to
that period point out the importance of the caliphs as legislators and
judges. In fact, they had two judicial functions: (1) to rule on
questions submitted by qdis and governors from throughout the
empire; (2) to sit as qdis in the court of Damascus.17 An Isnd (chain
of authority) of a Syrian tradition refers to a few Umayyad caliphs as
q�s” And said al-Wald, he is the qds al-Wald b. ‘Abd al-Malk,
who quoted the q d  ‘Umar b. ‘Abd al-‘Azz...” 18 Where the
governors19 and the caliph themselves constituted the judicial system
(at least partially) and were approachable by subjects from all over
the empire, the machinery of mazlim functioned as an inherent
part of the existing judicial system, and no additional separate
institution was required.20 Although the mazlim did not exist as a
distinct institution under the Umayyads, the latter can still be credited
for laying the foundations of that institution within Islamic
administration, since subjects had access to the caliph and the
governors, and could address their complaints to them.21 At this stage
of development of Islamic law we should not expect to find any
doctrinal basis for the activity of the mazlim.

Al-Mward indicates the existence of mazlim under few of the
‘Abbasid caliphs: al-Mahd (r. 158 - 169/775 – 785), al-Hd (r. 169

– 170/785 - 786), Hrn al-Rshid (r. 170 – 193/786 - 809), alMmūn (r. 198 – 218/813 - 833) and al-Mahtd (r. 255 – 256/869
- 870).22 Other historical sources confirm that mazlim existed under
other ‘Abbasid caliphs as well. Al-Dhahb describes Ibn Sa‘ad, the
Wli (governer) of a ma’lim court in Bacra during the time of Hrūn
al-Rshid, who was orthodox, and his son who served in the same
capacity in Baghdd.23Shihabtells about ‘Amar b. As‘ad b. AbGhaleb,
who was a q�, jurist and the head of the M’alim in Baghdad in
around 879/266.24 Al-Subak tells about Salem Muhammad b. Haghaj
al-Akhshd, who was a q� and the n’ar fi al-mazlim in Egypt
and later on in Baghdd, in around 325/936.25
Although it is difficult to ascertain exactly who was in charge of
the mazlim (nzr, wl or sahb al-mazlim) at any point in time
during the first two centuries of the Abbasid regime, going by the
above examples and other sources, one can safely assume that the
ma’lim was continuously active as a distinct judiciary system in
Baghdad as well as in other cities and provinces in the ‘Abbasid
Empire.
What actually went on in the mazlim is less clear. Historical
and other sources pay little attention to, or are silent on, this question.
However, Ibn Qudama’s (d. 337/948) short description of activity
in the mazlim may shed some light on the matter. His Kitb alkharjwacan‘ah al-kitbah, of the mirror for princes genre26 from
the middle of the 10th century, contains a short description of the
character and procedure of the mazlim court:27
The origin of this office (Diwn) is in religion and faith, and its
character is to do justice for and take pity on those who have been
abused. In the gathering organized by the caliph every Friday, all
those who have petitions (or complaints) will come and submit their
petitions to the official responsible for this office. The official will
review the petitions, until the committee that was appointed by the
caliph convenes in the office. [When the committee arrives] the
official [who is in charge of the committee] will call on each petitioner
to present his petition orally before the committee. Afterwards the
committee will review the petitions, their authenticity and content
… and will discuss them. One of the presenting clerks will write the



decision and will send it to [the relevant office such as] the office
of the q�, or the office of the caliph, or the official in charge of
any other office.
This quite early28 description of the practice of the mazlim
courts can be considered an authentic account of their procedure
under the ‘Abbasids. This account teaches us that at this point in
time the existence of mazlim courts was a stable convention and
not only the caprice of a caliph with a penchant for justice.29
Although there is no doubt that holding mazlim courts was a
widely accepted practice in the Islamic state from the outset, the
doctrinal basis for their activity in the legal sources of the time is
extremely poor. In fact there is only one important source, the Kitb
al-khrj, that deals with the subject and it is therefore important to
review it carefully.30
In his Kitb al-khrj31Abu Ysuf (d. 798/182),32 recommends
that the caliph constitute a mazlim so that his wronged subjects
will have the opportunity for justice. He writes (emphasis mine):33
If you seek the favor of God, O commander of the faithful, make it a rule
to preside, once in a month or in two months, over the mazlim tribunal,
to hear the complaints of the oppressed and to denounce the wrong-doers,
so that you should not be one of those who are uninterested in the needs of
the subjects… If you can’t hear all the complaints in one day’s sitting, hear
part of them and postpone the hearing of others to the next sitting. No one
should be preferred over another, and he who was first in presenting his
complaint should be heard first.

Abu Ysuf addresses both the establishment of the court and the
details of its procedure.
The context of this text is no less important for us than its
content. The Kitb al-kharj was written for Caliph Hrn al-Rshd
and therefore originates during the last decade of the 9th century
when Islamic law was in an early stage of development.34 It is therefore
surprising to find a leading scholar like AbYsuf dedicating
important parts of his legal work on the kharj to public law (the
ma’lim is only one example). AbYsuf’s concern with such matters
is innovative, and his methodology in writing on public law is
particularly interesting. Kitb al-kharj uses every kind of legal source

and material available at the time (Koranic verses, traditions and
opinions of other scholars).35 What is most unique is Abu Ysuf ’s
writing style: in making his point he combines his own words with
the various traditions he has assembled. This is in contrast to most
legal texts of the time that are, generally, no more then edited
collections of traditions.36 This demonstrates that AbYsuf saw
public law as part of his legal work.
In the case of the mazlim, AbYsuf bases his doctrine on a
caliphal tradition. The tradition tells about Caliph ‘Umar, who at
the end of the harvest season gathered all his administrators along
with petitioners, and addressing those present, said:
“I have sent these my administrators to deal with your affairs justly
(waltbal-%a3) … now, if anyone of you have any complaint against
them (famanknatlahu ma’lama ‘indahadminhum), let him speak up…”

One of the people raised a complaint and the Caliph ‘Umar ordered
the official involved be punished.37
This tradition is most probably38 the source of AbYsuf ’s
doctrine of ma’lim,39 but he extended it. Whereas the tradition
describes the caliph appealing to the people, in Kitb al-kahrj they
have to appeal to him. And whereas the tradition describes a unique
occurence, AbYsuf calls for establishing a regular annual gathering
for hearing complaints. Indeed it is in Kitb al-kahrj that we also
find for the first time a reference to the ma’lim as a tribunal that sits
to hear complaints (al-majls al-maz lim).40 This development, from
the narrow doctrine of mazlim suggested in the tradition to the
wider doctrines that even include procedural details, is a microcosm
of the development of public law in Islam. At this stage there was
only meager development of public law in Islam. Although public
law was not in the mainstream of the creation of fikh (jurisprudence),
it was nevertheless present.41
Although there is no direct reference to the theory of mazlim
before al-Mward, we can point to an indirect reference in legal
writing to the mazlim technique. As Yanagihashi has showed,
according to some early Mlik scholars, it was possible to refer some
legal cases to the sultn.42 In these cases the sultn was expected and



qualified to provide a more efficient or just solution than the
q�.43 Closer examination of the practice found in Yanagihashi’s
examples shows that it was more akin to Umayyad practices where
the governor and caliph acted as legal practitioners than to the
institutional practice of the ma’lim. However, in all examples the
mazlim is never mentioned although it unquestionably existed.
Therefore Yanigihashi’s cases can be seen either as a remnant of
the Umayyad tradition, or as a variation of the mazlim.
A comparison of AbYsuf’s text and the much later text of
Kudma will not, of course, shed light upon the doctrinal
development of the mazlim institution since the character of the
two texts is completely different (one is a purely legal text whereas
the other belongs to the mirrors for princes genre). It will not tell us
to what extent AbYsuf’s doctrine was implemented in practice,
but it will give us an indication of the practical development of the
institution.
The most remarkable difference between AbYsuf ’s doctrine
and the practice described by Kudama is the character of the
institution. AbYsuf describes the ad hoc majls(council) of a just
caliph who sits every “one or two months,” whereas Kudama
describes a permanent office (diwn) with an official in charge, in
a fixed place with a staff of clerks. Another difference is the
procedure. Whereas AbYsuf ’s only advice is to hear each
petitioner according to their turn in line, Kudma describes a quite
strict and complicated procedure beginning with the submission
of a written rather than an oral petition, which is then seen by the
head of the chamber and finally heard by the mazlim committee.
Another important difference is in who constitutes the tribunal. In
3udma’s description the hearing takes place before a committee
“appointed by the caliph” who is the source of authority for the
mazlim in general, while the caliph himself is not necessarily
present, as suggested by AbYsuf. AbYsuf does not describe
how the process is brought to a conclusion, but the tradition on
which he bases his work suggests that it should conclude with a
ruling of the caliph. In the later text it is clearer: the caliph or the
head of the chamber issues an order to other governmental offices

following their decision. However, one might infer that AbYsuf ’s
recommendations were applied.

Neither text gives us any clue about the applicable norm in the
mazlim courts. An initial answer to this question can be learned
from the testimony of Ahmad b. Kashmhn who heard A%mad b.
‘Umar al-Wak‘, who was a 3d and the Wl of ma’limand who
said:44
for the entire twelve years when I was wl al-maz lim in Merow I always
acted according to what was written in the hadith or according (to the
principle of ) ra’, and I never gave a judgment against Allah

If this quotation represents a practice that occurred where the mazlim
official was also a qd (which was quiteprevalent) it is likely that
shari‘a was, in some form, applicable not only in the qd’s court but
also in other public spheres.
At this point, we can safely state that we have recognized a practice
with long pre-Islamic roots that was adopted by most of the caliphs
from the very beginning of the Muslim state. This practice won
theoretical recognition in the writings of AbYsuf, and therefore
became a formal doctrine in the public law of Islam. Ma’lim was
Islamized and progressively transformed into part of Muslim
administration throughout the three centuries of the formation of
Islam. This description is confirmed by a surprising source. AlMward, the great theorist of the mazlim, admits that it has foreign
roots:45
This practice had in fact been considered by Persian kings to be one of the
basic principles of equitable government, without the observance of which
neither welfare nor fair dealing was possible

However he immediately qualifies his statement and emphasizes that
after the prophet had recognized this practice and extolled it, it
became a religious duty (hukm shar‘a) and a device for the realization
of justice.46
The lack of further information on mazlim court decisions or
other documentation from this period is the main obstacle to reaching



any further conclusions about the influence of the theory of mazlim
in practice.

Al-Mward’s theory constituted a significant breakthrough in the
theoretical development of the mazlim (as in public law on the
whole).47 In his Ahkm al-Sultniyah, he devoted an entire chapter
to a discussion of the mazlim. His writing on the issue paved the
way for later scholars who further developed the doctrine of
mazlim.48 Al-Mward’s theory of mazlim49 is without doubt the
basis for all subsequent discussions on the subject. Nielsen even claims
that “no later work can claim to have developed it further.”50
Al-Mward’s contribution to the theory of mazlim should
be considered within the context of his work as a whole. Apart
from the content of al-Mward’s doctrines, his methodology was
an equally important innovation. Whereas in previous works on
public law the use of the common fikhmethodology was limited,
the Ahk m al-Sult niyah uses a well developed methodology51
similar to that used in fikhbooks in other fields of law. The examples
are numerous.52
Now let us delve into al-Mward’sma’lim theory in depth. The
mandate of the mazlim extends beyond solving disputes between
unequal sides, such as government officials and simple citizens, to
include combating and preventing wrongdoing of all kinds.
Therefore, the ideal nazir al-mazlim should not sit passively in his
office and wait for the complainants to come, but should chase down
iniquity wherever it may be found. This extended mandate is not
actually described in the detailed discussion of the Mazalim’s day to
day operations. Rather, it can be discerned from the qualities required
from the official in charge, the Nazir al-mazlim:53
The official concerned must therefore be majestic, authoritative and
imposing, as well as manifestly honest, free of avarice and eminently
pious. Since his office calls for a combination of the charisma of those in
power with the serenity of judges, he must enjoy the qualities of both
categories, and show himself by his courtliness capable of commanding
the obedience due to both.

If al-Mward’s requirements for the position of Nazir al-mazlim
is an indication of the convention in practice, it is not surprising
that historically, many judges served as nazir al-malim.54 But the
nazir al-mazlimis only part of a larger tribunal that constitutes the
mazlim, which includes, in its ideal form, representatives of five
groups:55
First, guards and lieutenants to subdue the strong and chasten the bold;
second, judges and administrators to provide information on established
rights and how they deal with litigants; third, jurists to be consulted on
problematic issues and ask to clear ambiguities and other sources of obscurity;
fourth, clerks to record what goes on between opponents and decisions made
for and against them; fifth, notories present to witness the decisions taken.

The representation of such a wide range of officials in the tribunal is
considered necessary because of the broad jurisdiction al-Mward
bestows upon it. The long list below stresses the vital role he intends
for that institution within the governmental apparatus of the time.
It also serves the higher aim of improving the state of the community
(mslaha) and preventing evil. The following cases are under the
mazlim’s jurisdiction:56
1. Oppression of subjects and abuse of their property, by
officials. This is not limited to specific complaints against
officials but includes official misbehavior in general, and
the replacement of officials if necessary.
2. Fiscal abuse by officials responsible for tax collection. The
mazlim have to ensure that the collection is lawful and that
the law is just (judicial review?). In case of unlawful taxation,
the ma’lim was authorized to order a refund.
3. Monitoring registration of all Muslims’ income and expenses,
by clerks, when mistakes can lead to overcharging and abuse.
4. Complaints of soldiers in cases of delayed payments by the
relevant office or by the relevant official.
5. Restoration of usurped property in two cases: a. By officials:
Here the mazlim should return the property to its legitimate
owner when informed of the event, even if no complaint
was submitted. The mazlim can decide the case according



to the records of the relevant office; b. By violent means
or intimidation: Here the mazlim will act only when a
complaint has been filed, and will decide according to 1)
confession 2) the mazlim official’s personal knowledge 3)
testimony against the usurper 4) public knowledge.
6. Control of public and private wakf (trust) property: a. In
cases of public wakf, the ma’lim is in charge of reviewing
its management in compliance with the conditions of the
donor, by examining all governmental officials regarding the
wakf concerned. b. In cases of private wakf, the mazlim
will intervene if a complaint is filed and will decide according
to the evidence brought by the parties involved.
7. Enforcement of qds’ decisions against powerful parties,
such as high officials.
8. Enforcement of muhhtsibs’ (supervisor) decisions whether
specific (against a powerful individual) or general
(wrongdoing the muhtsib wishes to prevent though he lacks
the necessary power of enforcement).
9. Care of public worship, such as mosque prayers.
10. Deciding between litigants in cases under the q  d  ’s
jurisdiction, but without the restrictive procedural rules of
the shari‘a.

Most of the above-mentioned is based on the deeds of the Prophet
and the Four Righteous Caliphs, and is likely to have its origins in
traditions al-Mward does not specify. Worth mentioning also are
the complicated relations between the shari‘a court and ma’lim
courts. On the one hand, where the shari‘a court has a jurisdiction
the case should be referred to it, but on the other hand, the mazlim
have a jurisdiction even in plain shari‘a cases.57 The explanation for
this can be found in the differences between the institutions according
to al-Mward (who actually portrays the mazlim as being the better
choice):58

1. The mazlim have more power then the qd to enforce
litigants to end disputes and to stop oppression. 2. Whereas
the q� is bound by what is obligated by the shari‘a in
each case, the mazlim is restricted only by what is forbidden
by the shari‘a. 3. The mazlim can intimidate the parties to
get to the truth. 4. The mazlim can react efficiently when
it meets oppression by setting compensation for the
oppressed and chastising the oppressor. 5. The ma’lim can
postpone its decision if its members think that further
scrutiny is required, whereas the qd has to decide right
away if asked by one of the parties. 6. The ma’lim can
enforce a mediation process on the parties. 7. The ma’lim
can be flexible with the obligations of the parties if required.
8. While the q�  is bound by the strict shari‘a law of
evidence, the mazlim is free to accept any reliable evidence.
9. The mazlim can put witnesses on oath whenever needed,
where the q� can only do so in restricted cases. 10. The
mazlim can invite witnesses on its own initiative whereas
in q�’s court only the parties are allowed to do so.
A wide range of jurisdiction together with more flexible procedures
and greater powers of enforcement makes the mazlim, at least in
theory, a vital institution.The rest of the discussion is focused on the
rule of evidence and in the specific weights of different kinds of
evidence (present witnesses, absent witnesses, just and unjust
witnesses, written evidence with a witness, written testimony of an
absent witness and governmental registration) as valid. Most
interesting is that in its guidelines it is to give more weight to the
evidence of the weaker side who is a priori more honest than the
strong oppressor. The empathy and objectivity required from the
mazlim is illustrated by an anecdotal story quoted by al-Mward:
when the Caliph al-Ma’mun left the court of mazlim, a woman fell
at his feet and cried because of the oppression she had been subjected
to. Since the noon prayer was due, Al-Ma’mun invited her with the
adversary to the mazlim sitting of the following Sunday. When the
day came, the woman showed up alone in the court room. al-Ma’mun
asked her why the alleged persecutor had not come and her answer



was: “He is the one standing next to you, your own son al-‘Abbs,
Prince of the Faithful.” Hearing this, al-Ma’mun ordered his q�,
Yahhy Ibn Aktham to judge between his son and the woman out of
his presence, and when it was decided against his son, he favored the
decision.59
What can Al-Ahkm al-Sultnyah show us about practice”theory
relations (the opposite direction of influence to theory”practice), or
in other words to what degree did previous ma’lim court practice
influence al-Mward’s theory? Even if we assume that AbYsuf ’s
text is based on a reality he was familiar with, this assumption does
not teach us much, other than that the ma’lim was already in
existence in his time. The historical sources are of more interest. Most
of the elements of ma’lim described in these sources are described
by al-Mward. Prior to al-Mward, the presence of q�s in the
mazlim, or of a q� acting as the na’ir al-ma’lim, was common
practice.60 k udama’s description of the mazlim, written some
hundred years before al-Mward (and furthermore, kudama was
most probably writing about a period before his own time), portrays
the mazlim as a governmental chamber, constituted by a few officials
(he does not specify which) who make decisions together, usually in
the presence of the governor or the caliph. He also describes the
existence of quite strict procedural rules. In general, the procedural
rules illustrated by al-Mward are similar. Furthermore, al-Mward
himself bases part of his doctrine on historical sources that describe
not only the deeds of the Prophet and the Four Righteous Caliphs –
a major source for any book of fikh” but also the deeds of later caliphs,
such as in the story mentioned above.61 Therefore, we can confidently
conclude that the influence of mazlim practices on al-Mward’s
theory was considerable.
Does this mean that al-Mwardi did not consider his own work
to be a legally binding book of fikh? Naturally, he considered his
work binding. For one thing, his work includes far more than a
summary and legal paraphrasing of the historical circumstances. It is
a manual for the ma’lim, referring in detail to a wide range of
elements. Al-Mwardi’s writings are, as we have remarked,
characterized by classical fikh methodology, and it is therefore clear

that his book was a work of binding law. Moreover, although historical
circumstances had an unquestionable influence on al-Mwardi’s
theory, this does not detract from the value of Al-Ahkm al-Sultnya
as a work of fikh. A jurist has never acted in a vacuum. Although as a
religious jurist his aim is to promote the desired religious ideal and
execute divine will, reality still serves as quite an important and
influential factor in his work. When he creates or develops a legal
doctrine, he takes into account (sometimes unconsciously) the reality
in which it will be applied. Islamic law is indeed to a great extent a
jurists’ law,62 but that does not mean it is isolated from reality.
Jurists since al-Mward have barely developed the ma’lim
theory. Al-Shayzar who wrote his constitutional treaties for Saladin,
refers briefly to the ma’lim, and points to Nur al-Dn practice as a
good model of ma’lim.63 The later Ibn Jam‘a mentions the ma’lim
only indirectly, in his discussion of the principle of justice.
Other texts worth mentioning are those of Ibn Khaldn and
Ni’m al-Mulk. Ibn Khaldn for the most part summarizes alMward’s theory. Niz¡m al-Mulk’s text is more interesting. In his
classic mirror for princes Siyasat Nama he writes:64
It is necessary that on two days in the week the king should sit for the redress
of wrongs, to extract recompense from the oppressor, to give justice and to
listen to the words of his subjects with his own ears, without an intermediary.
It is fitting that some written petitions should also be submitted if they are
also important, and he should give a ruling on each one.

Four decades after al-Mward’s death his theory echoes through the
ruler’s official writing.65 That is more than a clue to the major
influence it had on actual practice.
The attention AbYsuf and al-Mward give to the mazlim is
one example (among others) to the presence of public law in legal
writing in Islam. It is also an example (although a poor one) of the
course of its development. Now we shall turn to review theory–
practice relations.

Although al-Mward wasn’t the last jurist who dealt with the theory
of ma’lim, his writings on the subject are the most extensive and



detailed. This factor, together with the period during which they
were written make his theory most suitable for exploring theory–
practice relations.
The factual materials available to work with are of two kinds:
(a) medieval historical sources and historical facts described in jurists’
writing and (b) mazlim documents, like ma’lim complaints and
decisions or decrees.66
The most prominent element in al-Mward’s theory that was
applied in later mazlim courts was the presence of officials at court
hearings. As we have seen, Kudama points out that there was a
committee in the mazlim courts but he does not specify which
officials took part. We know from other sources that the nazar almazlim was often a judge and in some cases even a scholar. Many
sources portray caliphs who sat in the mazlim. A mazlim committee
including all these kinds of officials was not found before alMward.67 In contrast, descriptions of the work of the mazlim after
al-Mward show that all or most of the officials that al-Mward
mentions as part of the mazlim were indeed present in the court.
Al-Ma3rz reports on mazlim hearings in the presence of the sultan;
the four chief qds; thetreasurer (wkilbayt al-mal); the vizier; the
chief muhtasib; the chamberlain (hjib) and a few other officials.68
In another passage, he describes a ma’lim hearing of the caliph where
following the hearing the caliph addresses the q�, the scholar and
the vizier present at the hearing, and orders them to take care of the
case.69 A quite similar description is reported by al-kalkashand, who
states that the officials present in the mazlim are those who are
involved in the judicial process, and those who are needed as
assistants. The list is much the same.70 Another report of a later
mazlim session describes the exact composition of the body: the
sultan at the head, on his right the four q�s – one representing
each school of law (madhhab) - and on his left other officials such as
katib al-sir, nazir al-jaysh, wakil bayt al-mal, the muhtasib and several
other clerks.71 This demonstrates the influence al-Mward’s theory
had on actual practice. Instead of the caliph and the q�, or the
q� alone, and later, an anonymous committee, there was a larger
staff of officials, established in accordance with al-Mward’s theory.72

Another remarkable element in al-Mward’s theory of mazlim
is jurisdiction. Here above all we can assume that al-Mward was
influenced by the practice he was familiar with. Yet in his writings,
he formulated and expanded the list in a way that enables us to follow
its de-facto application. We find that the ma’lim court in Egypt,
where most petitions available to us originate, treated most of the
types of cases discussed by al-Mward:
a dispute between
Sultan Baybars and one of his soldiers about a well (case 22);73 a
petition against Baybars, regarding Mongol land he had conquered
and held for himself (case 32); a case in which an official under
Baybaras abused power and exploited dhims (case 33); a complaint
of oppression by the nzr al-Khc (case 58); misuse of power by the
sons of k� al-kazwin (case 61); an accusation against a q�
regarding theft (case 81); some of the cases from St. Catherine
involving governmental mistreatment of the monastery and its monks
also belong to this category (cases 4, 6, 7, 8).
illegal
confiscation by Sultan al-Mu‘iz Aybak and its distribution as fiefs
(case 25).
A dispute
between the heirs of kd Bad’ al-dn al-Sinjr and others about
ownership of a wakf (case 31), a ruling granting control of the wakf
of Amir Aybak al-Afram to his sons (case 44), complaints against
the Hanbalite chief kd asserting that he sold wakf land illegally
(case 78); a ruling granting control of wakf land to the treasury (case
80), a complaint by the chief k� that part of the hjb’s fiefs were
wakf (case 79).
 guardianship and inheritance of a soldier’s orphan (case
24); sale at an unfair price (case 46); an accusation against ibn Zahara
al-Maghribi for contempt of the Koran (case 47); a dispute between
$anbalites and Shfi‘ites on matters of dogma (case 49); an accusation
that ‘Ali b. Kathir cursed Caliph Abu Bakr (case 74); an emir’s
assertion that his fief was taken by the vizier in Damascus (case 87);



lack of valid notarization of the will of a soldier who died in battle
(case 29).
a complaint by the monks
of St. Catherine claiming excessive taxation by governmental officials
(case 1, 2, 11), a complaint by a Jewish merchant claiming his
merchandise was illegally detained by the tax official.74
al-Mward defines such cases
as the general aim of the institution:all complaints lodge by monks’
in connection with Bedouin attacks and Bedouin threats to their
security as well as demands for compensation for damage caused by
attacks (cases 10, 13, 14, 15, 16, 17, 18, 19), a Christian from alShawbak claiming infringements by his Muslim neighbors,75 the
murder of two merchants and theft of their money (in this case the
complaint was filed by the father of one of the victims who sought
compensation and due punishment of the murderers),76 complaints
against official appointments: the appointment of Jall alDnMuhammad b. ‘Abd al-Rahmn al-Qazwn as chief k� of Syria
(case 54); the appointment of A%mad al-‘Asjud to a teaching post
(case 60); the appointment of al-Kifjr to a teaching post (case 66);
a complaint lodged against the Hanbalite chief kd, accusing him
of sedition (case 26, reported by al-Ma3riz and others).
The third important element addressed in detail by al-Mward
is the evidence required by the ma’lim (in contrast to that required
by a qd’s court). In fact, the ma’lim disregarded all limitations
imposed by the shari‘a regarding the admissibility of evidence (like
written evidence or unjust witness) and the head of the court could
accept any reliable evidence. Unfortunately, sources on the internal
procedure of the mazlim courts are quite limited. We can safely
assume that the shari‘a rules of evidence were not applicable in these
courts, since there are no reports of restrictions on witnesses or written
evidence. However the sources available to us do contain descriptions
of certain kinds of evidence that were accepted in practice. For
example, witnesses were brought and their testimony was accepted
(case 72). In yet another case the governmental registry was used
as evidence in connection with a complaint submitted by St.
Catherine’s monks. The petition also contains al-Kmil’s order to

verify their land ownership claim, using the diwn registrations as
evidence.77
In other cases, the mazlim acted to clarify unclear points, a
practice recommended by al-Mward.
Another procedural tool from al-Mward’s writings
implemented by the mazlim is the oath. In the mazlim, the oath
can be used in any case of doubt, whereas under the shari‘a there are
strict restrictions pertaining to its use. In the available cases we found
three examples of the use of the oath. In two cases the ma’lim
accepted the testimony made under oath (case 26, 58) and in the
third case the testimony was rejected (case 81).
The above examples demonstrate the institutional character of
the mazlim. Reading al-Mward’s theory leaves no room for doubt
about the desirable character of that institution. The mazlim is not
a religious institution, but its objectives are consistent with basic
Islamic beliefs. Furthermore, it is emphasized that although the
decisions of the mazlim, are not required to adhere strictly to the
shari‘a, they may not directly contradict it. In addition, the ma’lim
serves as a back-up system that deals with residual cases not treated
by the k�’s system, and therefore should provide a solution to any
kind of legal problem, oppression or dispute the qd is unable to
resolve.
These ideas are well represented in ma’lim documents and
reports on the mazlim. The wide range of matters dealt by ma’lim
courts indicate the awareness of the governors or officials acting as
heads of these courts of their duty to pursue justice. This is also
evident in the courts’ practice. In many reports on the institution,
either the chief qd is present at the hearings, or all four chief q�’s
(one representing each madhhab, where relevant) are present.
Furthermore, during the 12th century and afterwards, it is reported
that one of the participants in mazlim hearings was the mufti almazlim, a jurist whose role was to give legal opinions on questions
which arose before the mazlim. These practices serve no function
other than as a channel for the will of the chief of the mazlim, be it
the governor or other official, to apply shari‘a in this system as far as
possible.



One mystery remaining unsolved is the substantive law applied
in the mazlim, The documents available to us offer little information
on this matter, and for the most part are limited to the result of the
petition. No clues are provided about the content of the court hearings
themselves or the grounds for the decisions. On the other hand, it
will be unreasonable to assume that decisions were made arbitrarily,
randomly or with no basis other than the sense of justice of those
making the decisions. The presence of ‘ulama (scholars) and q�s
lend to the conclusion that a more coherent and systematic decisionmaking process was used. Let us imagine the situation: the court is
dealing with a petition. First, the details of the case are discussed,
and the facts are reviewed. Then the question of how to make a
decision arises. The governor refers to the qds and the ‘ulama for
their opinion. The chances are that the jurists, who were well
acquainted with the shari‘a – its details and principles – would import
a solution from their intellectual world – religious law. We do not
claim that shari‘a was the exclusive source of substantive law in the
court, but we do think that it is safe to assume that shari‘a principles
and even specific doctrines were a major influence on the decisions
made by the mazlim.
Another matter worth mentioning here is the dar al-‘adl, the
‘palace of justice’ medieval rulers used to build for their courts. About
a hundred years after the Al-ahkmal-sultnyahwas written, the first
dar al-zadl was built by Nur al-Din (r. 1146 – 1174) in Damascus.78
The establishment of the dar al-‘adl did not represent achange in the
basic practices of the mazlim. Rather, it should be seen more as an
indication of a change in its position relative to other administrative
institutions, and the preferential status allocated to it by the regime.79
It is unlikely that al-Mward’s theoretical base was the direct cause
of the establishment of the dar al-‘adl, but we can’t exclude the
possibility that it had an indirect influence. The central position of
the ma’lim in al-Mwardi’s theoretical writing on government might
have been noticed by a Muslim ruler who was interested in jurists’
writing.
In addition, one cannot ignore the moral importance of
preventing injustice - ’ulum, in Islamic thought. This undoubtedly

had an influence on the theory and practice of the institution. In
Bkhar’s collection of traditions we find an entire section devoted to
the idea of preventing injustice – bb al-ma’lim. This section outlines
the general concept of combating injustice. In practice, this concept
is applied by the ma’lim court. One of the traditions in this chapter
demands that the believer come to the aid of the oppressed. The
tradition narrates:80
Sa‘id b. al-Rabi‘a – Sha‘ba – Ihsas b. Salim - Muawiya bin Suwald: I
heard al-Bara’ bin ‘Azib saying, “The Prophet orders us to do seven things
and prohibited us from doing seven other things.” Then al-Bara’ mentioned
the following: … to help the oppressed…

The tradition does not specify the nature of this help, yet makes a
general demand to recognize evil (nazir al-mazlim) and prevent it.81
The demand is moral rather than legal. Another tradition narrates a
similar idea:82
Yahya b. Bakr – Layth – ‘Akl – b. Shihab – Salma - ‘Abdullah b. Umar:
Allah’s Apostle said “A Muslim is a brother of another Muslim, so he should
not oppress him, nor should he hand him over to an oppressor. Whoever
fulfills the needs of his brother, Allah will fulfill his needs; whoever brings
his (Muslim) brother out of a discomfort, Allah will bring him out of the
discomforts on the Day of Resurrection”

Bukhar proceeds to transmit traditions that express the same idea –
oppression by a Muslim believer is unacceptable and the oppressor
will inherit the fire of hell and will be excluded from the Muslim
community.
It is hard to define the actual influence of those moral ideas on
the day to day practice and theory of ma’lim, though they surely
had some. Since Muslim law is religious law, its aim of arranging all
aspects of life stems not only from a need to regulate the day to day
worldly behavior of its believers, but also their moral thinking and
behavior. Morality is thus an essential part of Islamic law, and has a
strong influence on it. This influence is reflected by the jurists’
motivation in shaping a law that will lead believers towards the
religion’s moral ends. Furthermore, when a believer acts to fulfill his
duty – whether he be the caliph, the ruler or a government official –



he sees religious morals as an important part of the ideology
motivating him. When this moral ideology combines with actual
practice – in our case, the actual practice of the mazlim – it becomes
an influential factor in the way that the za’ir al-mazlim functions in
fulfilling his duty. Thus, moral ideas become one of the sources of
actual practice in the ma’lim court.
If we take this idea one step further, it can lead us to some
surprising conclusions. Traditionally, research on Islamic law in
general and public law in particular asserts that in many cases Islamic
law remained purely theoretical without any consideration for worldly
practice. This assertion stems primarily from the lack of clear historical
evidence of the application of legal doctrines in day to day life. It
also results from the skeptical attitude of western researchers towards
religion and religious behavior. In their attempt to understand the
reality of Islamic society and politics during the ancient period, many
western researchers are unwilling to accept religious justifications as
authentic. When a caliph or a ruler is described as a pious individual
who justifies his everyday actions and important decisions with
religious reasons, they usually interpret his religious justifications as
mere excuses and point out his ‘real’ secular motivation.83 Therefore,
even when it is reported that a ruler was acting in some matter
according to a shari‘a doctrine, some will try to remove the religious
façade of his actions and find out the ‘truth’ of the matter.84
We would like to cautiously suggest a different perspective.
Scientific skepticism is an important tool that should not be
disregarded. On the other hand, research on Muslim kings, rulers
and other members of the Muslim community, should evaluate them
as religious individuals motivated primarily by religious ends, from
their perspective.85 This attention to the subjects’ perspective should
be balanced with some degree of skepticism, in order to help us
uncover other motivations, when they are present, as they often are.
We should avoid becoming naïve believers ourselves. Cynicism
towards religion, faith and religious justifications should be eschewed
in favor of a clearer understanding of Muslim reality.
Accordingly, where a legal doctrine exists and is widely
acknowledged, we are likely to assume that it was actually followed.

Al-Mward’s theory of ma’lim was without doubt well known to
other jurists in his time and subsequently. Furthermore, the very same
theory was put forward (or copied) by the Hanbli Abu Ya‘ala in his
Ahkm al-sultniyah, so we can be quite sure that na’ir al-ma’lim or
the kd that worked in the Mazlim court, and in some cases even
the orthodox ruler, were well aware of these doctrines. If so, it seems
unlikely that they would simply ignore an existing (religious) legal
doctrine in favor of their own innovations. In other words, we think
it is more reasonable to assume that al-Mward’s (or other) legal
doctrines were influential than to accept the claim that they were
consistently ignored. This, together with reports of actual
implementation of doctrines in ma’lim courts, draws a completely
different picture of theory – practice relations in Islamic public law.

Over the last two or three decades, the world of legal research has
been enriched by several new theories offering a fresh perspective on
some of the basic questions of legal research, such as what is law,
what shapes it and what are the limits of law. and what kind of
relationship obtains between law and the society. 86 One new
perspective in legal research is indeed called ‘law and society’. In
general, this perspective on law views legal phenomena within the
context of the society in which the law is applied. Its main thesis is
that when we research legal phenomena we cannot understand them
properly if we focus solely on the corpus of legal materials, without
understanding the social context of the law’s application. Therefore,
researching the legal corpus outside of its societal context will lead
to a misunderstanding and a partial picture of the legal phenomenon.
With this hypothesis we try to understand what the real relations
and interactions between Islamic law and society are. We take into
account the two way influence of society and law. The term ‘law and
society’ encompasses a wide range of research methods and
perspectives from various fields. For our purposes, we have chosen
the methodology proposed by Professor Menachem Mautner in his
article “Law as Culture: Toward a New Research Paradigm.”87 We
shall summarize his methodology in a nutshell. Mautner does not



look at the law as a system of rules or norms.88 In his opinion, law
is composed of a much wider range of materials. In addition to
legal rules, legal principles, legal norms and moral norms, the law
contains materials from various other sources like political thought,
philosophy, and literature. The legal solution for a certain factual
case is not monolithic. There is no ‘right’ solution to any legal
problem. There are always several possibilities that can be subjective
and depend on the judge (or jurist) that deals with the case and his
internal cultural world and legal attitude. In this way of looking at
law, common sense plays an important role in legal decisions. This
common sense contains the empirical and normative information
the jurist has gathered in his work, provides him with a better
understanding of reality and possibly even influences the decision
he makes. Furthermore, when a judge makes a decision or a legislator
makes a rule, this decision or rule will always have some influence
on the actual world. It can influence the world even before it is
implemented, because its very existence itself has an influence on
consciousness.89
This perspective on modern law can be applied to the religious
legal system of Islam. Muslim law can most definitely not be seen as
a fixed, closed system of rules with a single ‘right’ answer for any
situation. The abundance of materials in most fields of law and the
variety of schools and sub-schools of law, along with the wide range
of opinions in each school on almost every matter, make Islamic law
even more compatible with this perspective than some modern legal
systems. Moreover, common sense (ra’?) is an important factor in
decision making in Islamic law. This is clear from ks’ decisions,
where the solutions are given by applying one of many possible
available solutions. Finally, the jurist’s writings (and in a way also
the q’s decisions) have a factual influence on reality, even before
they are implemented, because of their influence on the believers’
consciousness.
Mautner’s next step is to look at the law from a cultural
perspective. From this perspective law not only defines what is
forbidden or permitted, but it also constructs meanings in the lives
of those subject to it. It influences their self-consciousness and self-

definition. It constructs relations between members of a certain
community, and their status compared to members of other
communities. Law therefore influences many aspects of societal life.
But does society influence law? According to Gordon, the answer is
positive. He describes a circular process whereby law changes society
and society changes law.90
As a result, Mautner concludes that it is impossible to see law
and its subjects as two distinct entities. People are not external to the
law and their preferences and decisions are not independent of the
law and its content. The law affects their notions about reality and
society, and is therefore always relevant for them. Consequently, there
is no such thing as law that is purely theoretical. All law has some
influence on the actual world, albeit sometimes minimal.91
When it comes to religious law it is even easier to understand
the influence law has on people’s practices and consciousness. In
religious society, religious law dictates every aspect of the believer’s
life. For a religious person, the law represents the pure will of God
and fulfilling it is the key to religious perfection and the world to
come. It therefore has a distinct influence on what people do, beyond
its direct influence on day to day behaviour. Even when the
application of a certain norm or doctrine in daily life is not apparent,
nevertheless it is not purely theoretical. It has an impact on peoples’
notions of what is right and wrong, and directs them towards the
ideals they strive for. According to this view of law, partial and
nevertheless actual influence is a possible criterion for the effectiveness
of the law.
Examining theory-practice relations in Islamic law and Muslim
society from this perspective leads us to a different understanding of
the law-society relationship in Islam. Let us take the ma’lim as an
example. As we have shown, the ma’lim existed under different
names long before Islam. Muslim society incorporated the mazlim,
and Abu Ysuf developed an Islamic legal framework for it. In its
Islamic incarnation, the ma’lim continued to develop into a
sophisticated governmental institution, a fact that most probably
encouraged al-Mward and later jurists to further develop its legal
theory and doctrines. This more developed theory in turn influenced



ma’lim practices. None of these influences were absolute, and we
have not found a single case where a theory was adopted, one hundred
percent, in practice, or vice versa. At the same time, the vast majority
of legal theories we have examined have some social influence, and
most legal practice was influenced in some way by theoretical writing
in the field.
Consequently, treating theory and practice a priori as two spheres
that do not interact, where the impact of one on the other is
recognized only when distinct cases of influence can be clearly
pinpointed, misses an important part of the bigger picture. We should
instead view law, and the society subject to it, as a continuum where
in exceptional cases they influence each other only slightly, whereas
in other cases, in ordinary, core parts of the field the influence is
greater. Therefore, in some cases the influence will be hard to define
whereas in other cases it will be clear.

Through the application of the law and society theoretical approach
to our research on Islamic law, together with a discussion of available
legal and historical materials, we have tried to demonstrate that public
law has had a greater influence on Islamic law than was previously
believed. This conclusion is based upon two primary claims. Firstly,
inflexible definitions of law are faulty in that they require, in order
to prove that theory and practice impact each other, indisputable
evidence of such impact. Secondly, since evidence is rarely so clearcut, especially in the case of law from earlier historical periods, many
scholars have reached the mistaken conclusion that such influence
does not exist. Our law and society approach to Islamic law enables
us to rely on less decisive evidence, using a flexible understanding of
law and its place in society. In addition we have followed the
development of public law in Islam, through the institution of the
mazlim.
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